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Contemporary Perception of Classification Summary
Societies from a Legal Perspective

Summary

The thesis focuses on classification societies in all facets of their relationships with different
categories of clients. The particular clients here are the ship-owners and ship-yards with whom
they contract in a private capacity; and there are the flag-states, on whose behalf they
undertake certification duties, in a public capacity. These contracts have their unique features
and at the same time share some similarities. Further, there are the third-parties, mostly
comprising cargo-owners, who have resorted to suing class due to the limitation clauses in the
contract with the ship-owners. This thesis analyses this position as well.

A library-based research on court decisions and scholarly articles will be conducted for this
thesis. There will be Interviews with personnel in the industry and attendance at seminars
relating to the subject. The trend of the nature of the relationships with classification societies
across different jurisdictions, with emphasis on England and America, will be analysed

The thesis intends to arrive at some conclusion with recommendations on the direction
classification societies should take, regarding the current position they find themselves in with
all parties, especially third-parties up in arms against them for the alleged notion that they are
owed a duty of care in the course of their operations. Resolution by way of enacting a statutory
provision to govern their liability or their ability to limit it, with both sets of clients will be
analysed as well as the suggestion that has been touted by a couple of maritime States that
classification societies should concentrate on a particular role to dispel any notion of a conflict
of interest.
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Preface

Classification Societies have until recently enjoyed a near perfect anonymity, which would give
credence to Lord Steyn's comment in the Nicholas H that ship-owners have never have never
been successfully sued classification societies in the over 150 years of the societies’
existence'. They occupy a unique position of dealing with all spectra of the maritime world both
in a private and a public, and this has caused some unrest with parties who feel that there is
some conflict of interest.

The classification societies themselves insist that they live on their reputation in assessing
vessels according to their rules and regulations. In the course of acting for the ship-owner in a
private capacity, they slip on that hat, and when they acting in a public role on behalf of a flag-
state, they slip on that hat accordingly.

The atmosphere in which classification societies operate is one in which there is no, at present,
statutory law per se governing their liability in their dealings at least in a private capacity. The
public contracts entered into with flag-states for whom they perform statutory certification duties
in line with the International Maritime Organisation (IMO) regulations and guidelines? have
been given further statutory backing by the European Union (EU) Council Directive 94/57,
which itself has been updated by the 2001/105 Directive. The earlier Directive had no liability
clause, which readily eased the way for the 2001/105 Directive following the Erika sinking.

The thesis essentially analyses classification societies operations with clients, both private and
public, and looks at the contracts these parties enter into. The public contracts with the flag-
states®, which have incorporated the liability clause in the EU Directive, appear to be
straightforward. This clause, however, has been incorporated in such a way that the flag-state
in a contract with the classification society (referred to in this instance as a recognised
organisation) has to be found liable for wilful or gross negligence by a court of law or
arbitration, before it has recourse to the classification society that had certified the vessel on
the flag-state’s behalf.

The practicality of finding a state liable in a duty of care to an individual is not without its
peculiarities and this has been commented on by experts* in the industry and this is the
currently the subject of a new proposal’, which has undergone several readings at the
European Parliament, on another Directive to possibly replace EU Directive 2001/105. This is
inn line with more rigorous accountability following the Erika and Prestige accidents.

! Marc Rich & Co and Others v. Bishop Rock Marine Co. Ltd, Bethmarine Co Ltd and Nippon
Kaiji Kyokai (Nicholas H) [1995] 2 LR 299 at 310.

2 IMO Assembly resolutionA.739(18); Assembly Resolution A.789(19),

? Please see the Danish Maritime Authority 2005 Agreement in the appendices and which is analysed
in chapter of the thesis on contractual relationship between classification societies and their clients.

* Mikelis, Nikos ‘Liability of Classification Societies — Does the EU Bite’, Seminar of London
Shipping Law Centre, December 10, 2003

S Draft EU proposal (COM(2005)0587 — C6 — 0038/2006 — 2005/0237 (COD))
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Regarding the contracts with private individuals, Ship-owners and ship-yards, the standard-
form contracts appear to reign supreme and these will be analysed in this thesis. These
contracts, which may be deemed as being iron-clad by the Classification societies’ clients, may
have their basis in being so from the fact that unlike other sectors of the maritime industry, they
do not have any statutory form of protection limiting their liability to contractual parties or third-
parties in tort.%

The courts in the cases analysed in this thesis, so far, have followed the refrain that
classification societies act in a welfare capacity and this coupled with no legal statutory
protection have ironically provided some element of protection to class. With the work currently
on going at the European parliament, this thesis contemplates that the same vein should be
undertaken regarding the private role of classification societies.”

This research is based on case-law, interviews conducted, seminars attended and information
available to me by March 30, 2007.

B. Obinna Okere Jr
Cardiff

March 2007

¢ Note the T oju Maru case [1971] 1 LR 341; [1972] AC 242, following which the Limitation of
Liability Act for Maritime Claims, 1976 was promulgated after salvors were found liable on a duty of
care, in spite of acting in a charitable capacity.

7 As at 1997, the Comité Maritime Internationale (CMI) started on the project of proposing a law to

govern the private contractual liabilities of classification societies and this is currently in abeyance.
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A. Definition of a Classification Society

The definition of a Classification Society will depend on the angle from which it is perceived.
This could be from the point of view of a ship-owner, a cargo-owner, a flag-state or an
insurance company. The Societies, on their part, obviously hold themselves in the highest
esteem, and the Courts appear to uphold this stance going by the decisions given in some of
the legal actions brought against the Societies.! In this connection, the International

Association of Classification Societies (IACS) provides that:

“Classification Societies are organisations that establish and apply technical standards in
relation to the design, construction and survey of marine related facilities including ships and
offshore structures. These standards are issued by the Classification Society as published
rules. A vessel that has been designed and built to the appropriate rules of a society may apply
for a Certificate of Classification from that Society. The Society issues this Certificate upon

completion of relevant classification surveys.™

IACS further stipulates that a Classification Society is ‘an independent organisation that has no
commercial interests related to ship design, ship ownership, ship operation, ship management,
ship maintenance or repairs, insurance or chartering.® The societies ‘lay down rules for

determining the “scantlings”, or dimensions for all the sections of the ship in terms of and

' See generally Phillipe Boisson ‘Are Classification  Societies Above  the

Law?’www.maritimeadvocate.com/i2_clas.htm
2JACS, ‘What are Classification Societies’, www.iacs.org, January 2004, 2
3 e

ibid, 2
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amongst others, the length, beam, draught and depth. A ship built to the scantlings in Lioyd’s
rules, for example, is designated in the Lloyds Register as being classed “100A". Luddeke

explains that:

“The figure “1 * placed after the ship’s classification character is called the equipment numeral and
indicates that her anchors, cables and hawsers are in a good and efficient condition and are also in
accordance with the rules. Should the vessel be built under supervision of the classification society and
later in her life change to another, the “100A’ will usually be followed by the figure '4'. Vessels which are
constructed under the Classification Societies’ Special Survey system are given the symbol of the
Maltese Cross in front of their classification character. This also applies to ship's engines and

refrigeration machinery if they are built under survey™

Classification Societies have been further defined by Goldrein and Turner as:

“...independent commercial organisations staffed by marine surveyors who work with shipyards, ship-
owners, insurance companies and flag state authorities in matters relating to the construction,
maintenance and repair of ships. One of the principal objectives of the Classification system is to
enhance the safety of life and property at sea by securing high technical standards of design,
manufacture, construction and maintenance of mercantile and non-mercantile shipping. In relation to a
second-hand ship, this objective is pursued by means of a regime of regular surveys by surveyors of the

Classification Society with which the ship is entered.” 5

4 Luddeke C., Marine Claims — A Guide for the handling and prevention of marine claims, London,
LLP, 1996, p. 22-23

% Goldrein, I. & Turner, P. Ship Sale and Purchase, 4™ ed, LLP, London, 2003, p-2
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However, ship-owners, ship managers, underwriters and cargo-owners may hold a contrary
opinion that the Societies have not necessarily lived up to their expectations® because fo
classify a vessel entails that the Classification Society has the expertise and therefore, is in a
position to certify that a vessel is seaworthy. Judge Tyler in Great American Insurance Co. v.
Bureau Veritas? used the aspect of the duty of a Classification Society to its Clients to define a

Classification Society when he noted that:

“The first duty ...is to survey and classify vessels in accordance with rules and standards established
and promulgated by the society for that purpose. The second duty of a classification society is that of
due care in detection of defect in the ships it surveys and the corollary duty of notification thereof fo the

owner and charterer.™

Classification Societies' duties are performed by surveyors whom they employ and they are
often put in the same category as third-party inspectors. They are deemed indispensable in the
maritime industry and a vessel virtually cannot sail legally without the services of such an

organisation. Clarke put it succinctly when he says:

“A Classification Society sets standard for the quality and integrity of vessels and performs surveys to
determine whether vessels are in compliance with the classification society's rules and regulations,
national laws, and international conventions. If a vessel passes inspection, the classification society

either issues a certificate attesting to the vessel's conformity with the

8 For the position of ship-owners, underwriters and cargo-owners on the perception that Classification
Societies have not adhered to the contract in their view of classifying their vessels in line with their
rules and regulations, see generally Miller, Machale A., ‘Liability of Classification Societies from the
Perspective of United States Law’, Tulane Maritime Law Journal, Winter 1997, 75, who writes from
that perspective.

71972 AMC 1455
¥ ibid at 1472
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applicable rules, regulations, laws and conventions or endorses an existing certificate with a visa
reflecting the survey. If the vessel fails to pass the inspection, the Classification Society either does not

issue the certificate or withdraws the existing certificate.

Without Classification Certificates, vessels cannot operate because classification is a prerequisite for

ship registry and insurance coverage."

The last sentence in the above quotation has been the refrain in a number of cases'0, where
the judges have held inter alia that the reason for obtaining a Classification Certificate was to
facilitate insurance premiums at a bargain. Without the certificate, the vessel will have to settle
for an extremely high premium. Further, the perception in the industry is that with a
classification Certificate, there is some confidence in the credibility of the vessel to undertake a

voyage.

Current events and legislation in Europe have also brought about the position whereby vessels
without the necessary classification requirements are detained in ports or even not allowed to
land in certain ports. In this correlation, these vessels may not be allowed to trade should they

not have the required classification either. !

® Clark, Peter D., ‘An American Admiralty Law Viewpoint on the Changing Role of Classification
Societies’, www.navlaw.com/navlaw/menus/seal/class.htm

" Marc Rich & Co and Others v. Bishop Rock Marine Co. Ltd, Bethmarine Co Ltd and Nippon
Kaiji Kyokai (The Nicholas H) [1995] 2 LR 299; Sundance Cruises Corporation v. America
Bureau of Shipping (ABS) (The Sundancer) [1994] L.R. 183;

1 Under Article 7b of Directive 95/21/EC (as amended), ships of a certain type are refused access to
community ports if:
- they fly the flag of a state appearing in the black list (see below), as published in the annual report
of the Paris MOU on port state control, and have been detained for the third time in the course of
the last 24 months or;

- they fly the flag of a state described as "very high risk" or "high risk" in the black list, as
published in the annual report of the Paris MOU on port state control, and have been detained for
the second time in the course of the last 36 months.



Contemporary Perception of Classification Introduction
Societies from a Legal Perspective

B. Aim of Thesis

This thesis desires to bring to the fore the concept of Classification Societies which prior to the
grounding of the Erika at the Bay of Biscay in Brittany, North France, and the fairly more recent
sinking of the Prestige off the coast of Spain, had enjoyed a reasonable amount of anonymity
which helped their cause in their representation as ‘neutral third parties'2. It explains the
concept of Classification Societies to the ‘man on the street’ from a legal perspective and does
not concern itself with the technical workings of Classification, which may pertain more to the

realms of marine architecture and engineering.

The thesis observes that Classification Societies have emerged from a combination of different
factors, the core being a need for safety of the vessel at sea. It recognises the opinions of the
Courts in different jurisdictions that responsibility for the safety of the vessel is the exclusive
responsibility of the ship-owner. The role of class in this regard appears to be limited to
inspecting and surveying the vessel according to that particular classification society's rules
and regulations and no more than that. The thesis will analyse this position in certain

jurisdictions'3 and suggest a way forward for the apparent face-off between Class on the one

12 The Erika and the Prestige are the two current events in the maritime world for which
Classifications Societies in time to come will always be remembered. The two incidents have formed
the bases of the work that has been undertaken by the European Parliament in re-assessing the,
accountability, liability and responsibility of Classification Societies and this is discussed in detail in
chapter 4. For a discussion on the positive impact of Class, see generally, Clark, Peter D., op cit

13 Most of the case law on classification societies are from the United States of America, while there
have been several from the United Kingdom and a smattering of cases from Europe, Australia and

Canada, all of which are analysed in the relevant chapters of contract section and the tort section.
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part and ship-owners, cargo-owners and third-parties, on the other part, that have been

affected by the fallen vessel which had been classified by the Society in contention.

C. Methodology

The thesis adopts a simple methodology of analysing case law in different jurisdictions
involving classification societies in arbitral or contentious proceedings. It also takes into huge
consideration the work currently being undertaken by the European Parliament in this regard,
which, so far, has been the most extensive in seeking a solution to the dire straits that
classification societies appear to find themselves in. Certain interviews have also been

conducted with core personnel in the industry for this thesis.

D. Structure of the Thesis

The thesis is divided into five chapters, with an introduction and a conclusion which constitutes
the last chapter. Chapter 1 is on the origin and development of classification societies. It
examines the basis of the evolution of some of the classification societies and observes that
certain factors guided the creation of some of the societies such as safety in the case of Lloyds
Register, and political expansion in the case of RINA, and nationalisation in the case of NKK.
Chapter 2 is on the contractual relationship between Classification Societies, Ship-owners and
Flag-States. It examines the different contracts that class enters into in a private capacity with

the ship-owner on the one hand and the contracts it enters into, in line with its public role, with
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Flag-States on the other hand. Chapter 3 is on the tortuous relationship between Classification
Societies, Ship-owners and Flag-States, which examines the criteria used to ascertain liability
of a party in the event of a dispute. Chapter 4 is on The IMO (International Maritime
Organisation) and European Union (EU) Initiatives on Classification Societies and it examines
the progress specifically made the EU parliament in producing Directives for the regulation of
classification societies. Chapter 5 is the conclusion, which summarises the thesis and proffers
recommendations for the effective correlation between class and other parties including the

ship-owner, cargo owner, underwriters and flag-states.
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1.1 Introduction

Classification Societies have evolved over the years from initially being solely concerned with
the safety and maintenance of dry-cargo vessels and tankers.! Most have diversified their role
beyond the traditional surveying and inspecting of ships and have gone on to include in their
repertoire ‘qualitative and quantitative analysis in a broad spectrum of onshore industries from
boiler and machinery analysis in the power industry to giving advice to the rail industry.”? This
study, however, is largely confined to the perception of Classification Societies vis-a-vis the
shipping industry and their original role following their emergence, of classifying vessels for the

purpose of safety according to their regulation and standards.

Generally the same need led to the founding of the various Classification Societies, which was
essentially the need for a body of experts in different aspects of a vessel who can collectively
verify that the vessel complies with the rules and guidelines of the organisation relating to that
particular type of vessel. There was also the need for a guide to underwriters (who initially
requested the information) in fixing a premium on a request from a Ship-owner to insure the
vessel with them. What presents itself here is that the Underwriters were the initial clients of the
Classification Societies. In this section, | shall discuss the origins of some of the main
Classification Societies and what, particularly, led to their emergence besides the points made
above. It will be seen that besides the need for some form of report on the state of a vessel

from a particular body (for instance in the case of Lloyds Register), political and economic

! See generally Clark, Peter D., op cit; Durr S.D, ‘An Analysis of the Potential Liability of
Classification Societies: Developing Role, Current Disorder & Future Prospects’; thesis for the award

of LLM, University of Cape Town

2 D. Croom-Johnson, Accountability of Classification Societies —Insurance Issues’, London Shipping
Law Centre, February 21, 2001

10
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inclinations (Registro Navale Italiano) and notions of nationality (Nippon Kaiji Kyokai) had their

part to play as well in the history of some Classification Societies.

111 Evolution of a Coffee-house - Lloyds Register

Class.iﬁcation Societies arose out of the need to assure certain parties in the maritime world,
the ship underwriters, that the proposed venture was a risk worth taking. Coffee houses were
the meeting points for a mix of people with vested interests in vessels coming in and out of
London during the 17t and 18t century, with the first coffee-house starting business in 16523,
One such coffee-houses was owned by Edward Lloyd at Tower Street, who called himself the
‘coffee-man’, and later moved to Lombard Street at Christmas 1691, near the General Post
Office.# Underwriters, particularly, converged on Lloyd’s coffee house which was gathering the
reputation of having the most readily available news on shipping affairs. This led to the
emergence of Lloyds News in 1696, which had duration of just a few months due to its
unfortunate reference to certain proceedings in Parliament. Not to be deterred, bulletins took
the place of Lloyds Lists in which ships were described, albeit without any formalised mode of
survey, in a bid to attract to insurers. The erstwhile newspaper eventually resumed business in

1734 as Lloyds List and Shipping Gazefte and has the reputation of being the second oldest

continuously published newspaper existing after the official London Gazette.5

 IACS, ‘What is a Classification Society’, www.iacs.org, January 2004
* ‘Lloyds Register of Shipping’, www.mariners-1.co.uk/ResLloydsRegister.htm
* op cit, IACS, ‘What is a Classification Society’

11
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The bane of marine insurers has always been some way of ascertaining that a vessel was fit
enough to undertake a voyage prior to an underwriter taking it up in its books. This led some of
the regular underwriters at Lloyds to initiate in 1760, a system for the inspection of the hull and
machinery of a vessel, which included details of the vessel's owner(s), the master, its
characteristics and condition. This resulted in the first Lloyds Register Book and covered the
period 1764-1766. The method of classification for the hull of a vessel according to quality was
graded A, E, |, O, or U, while the machinery was initially graded G, M, or B, where G stood for
‘Good’, M was ‘Middling’ and B was ‘Bad’. The grades, G, M, B were eventually
substituted with 1, 2 and 3, with the result that a vessel classed as ‘A1’ was the highest
recommended quality of vessel and conversely one classed as U3 was as bad as they come.
Other Classification Societies emerged from a fusion of insurance companies, a development

influenced by an anxiety at the rate of marine accidents at sea.

Between 1800 and 1833, two separate registers emerged concurrently, the Green Book by the
Underwriters and the Red Book by the Ship-owners, following a dispute between underwriters
and ship-owners. While the coverage of these registers was similar, they were not identical,
because details of some vessels included in one register did not necessarily feature in the
other register. By 1834, a new Society, which was independent of both Underwriters and Ship-
owners, and called the Lloyds Register of British and Foreign Shipping (LR) emerged to
supervise the survey of vessels and to publish the Lioyds Register of Shipping. 1837 saw the
creation of the Classification Committee by the Lloyds Register General Committee, with
powers to assign, suspend and withdraw class. Interestingly, the Classification Committee
comprised outside members like ship-owners, charterers, underwriters and Protection and

Indemnity (P&I) Club representatives, which helped to make for a credible fair decision-making

12
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process. LR continued business as a voluntary classification society and initially had only
details of vessels it had surveyed and classed.® This position changed in 1875, when details of
every British vessel over 100 tonnes was included in the Register, whether they had been
classed by Lloyds Register or not. A further change occurred in 1890, when details of not just
British vessels, but also foreign merchant vessels of over 100 tonnes were included in the
register. Prior to 1890, the few foreign vessels in the register were those that traded regularly

with Great Britain.

Today, LR prides itself as being the premier Classification Society, with the other Classification
Societies usually deferring to it for advice. It has been party to many joint ventures with other
classification societies due to its experience’ and it is not unknown in maritime circles that
many an Underwriter especially in the United Kingdom will readily prefer LR to classify a vessel
in its terms of contract with a Ship-owner. Presently the Society is in a consortium agreement
with two other Classification Societies (American Bureau of Shipping and Det Norske Veritas)
collectively called the LAN Group in the International Association of Classification societies

(IACS), which has recently been responsible for drawing up the common rules for tankers.

§ Apparently smaller vessels and earlier steamships do not appear in the earlier volumes of Lloyds
Register(LR). This could be an indication of the esteemed standards of the organisation, that not so
reputable owners may have considered it not worth their while registering their vessels with LR.

7 Collaboration between Lloyds Register, ABS and DNV made the headlines in 2001. Other
Classification Societies in IACS were averse to the union as they (LR, ABS and DNV) were already

the major members in IACS with the most tonnage in their individual registers.

13
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These Rules were to be approved for entry into force by January 1, 2006, but was delayed until

April 2006.8

112 RINA

This Society went through three main stages; firstly foundation, development and consolidation,
which was the period between the creation of the Italian Kingdom and the First World War,
secondly, nationalisation, which was the period between the First World War to the Second
World War; and thirdly, revival and internationalisation, which was the period from the Second
World War to the present time. Most of the development occurred in the first stage. The Society
was established in 1861 in the maritime town of Genoa as REGISTRO ITALIANO, in response
to the needs of the Ligurian shipping world and following an initiative of the Associazione della
Mutua Assicurazione Marittima (Mutual Marine Insurance Association), itself established in
Genoa in 1857 by ship managers and owners or “ship shareholders”, to cover the risks relevant
to losses and/or damages relevant to the hull and rigging of sailing ships), to comply with the
requirements of Italian maritime operators, ship managers and owners, similarly to what
previously done in Great Britain and France.® The idea, amongst others, was to assess the
fitness of ships for the purpose the intended to trade; serve as a guarantee to interested parties
such as ship-owners, charterers, cargo-owners and underwriters; and to safeguard human life

at sea and prevent sea pollution.

® The new standard applies to all double hull oil tankers equal to or above 150 meters in length and all
bulk carriers, single or double side, and equal to or above 90 meters in length. The new rule
requirements, both for oil tankers and bulk carriers, introduce a radical shift towards more
computerisation of the rule formulations and structural assessment.

® «Origins, History and Development of RINA Group — Registro Italiano Navale’,
www.rina.org/uploaded files/Sect-A2-R3(2).PDF

14
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There were both economic and political motives behind the establishment of the ltalian
Register. Economically, ship managers, ship-owners, captains, brokers, shipyards and insurers
coming together and overcoming the contrasts connected with their individual interests and
rather focusing on common economic interests, led to lower insurance costs through mutual
insurance associations. These associations between beneficiaries marked down premium and
an ltalian register, as a non-profit national body reduced classification costs to about a third of
what obtained with Lloyds Register and Bureau Veritas. Politically, the Italian Kingdom had
managed to unite the various regional fleets under a single flag. This gave the State, then with
a population of twenty (20) million inhabitants, the semblance of a force to be reckoned with in

the international maritime world.

Classification of vessels was divided into three categories:

i. degree of reliance measured through the General Synthetic Assessment expressed by

a decimal number ranging from 1.00 for full efficiency to 0.50 for sufficient efficiency

i Evaluation of the Hull assessed through Roman Numerals in decreasing value, |, Il and

ii. Evaluation of Rigging including the mast, gear, cables, sails and mooring assessed

through Roman Numerals again in decreasing order

The founders of Registro Italiano were aware of the potential of the development of the Society

on account of the size of the national fleet. They were convinced (as already mentioned) of the

15
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necessity of having an Italian body for the classification of ships, in order not to penalize home
vessels and to reduce the registry cost.’® To attain some credibility and to modify the
organisation, representatives of the shipping world of the main Italian ports were involved to

help overcome localism and to achieve formal recognition by the Italian State.

In a bid to give the Register a more national flair and to overcome any regional perception,
firstly, responsible persons in the Chambers of Commerce and insurance companies located in
the main Italian ports were entrusted with the management of the Society; secondly, the head
office of Registro Italiano was left in Genoa and the Chairman of the Chamber of Commerce of
the Ligurian chief-city was designated the chairman of the Register due to the considerably
large maritime interests there; and thirdly, the Royal Italian Government formally recognised
the Society. 1870 saw the promulgation of the Royal Decree dated September 29, 1870
recognising the Register as a public utility and non-profit-making body. The credibility of
Registro Italiano was further increased with the promulgation of Merchant Marine Minister
Decree on April 29, 1881, which recognised the equivalence of surveys and appraisals carried

out by the Register alongside official surveys.

In as much as Registro Italiano’s functions were almost at par with State functions, the Register
still suffered from some deficiencies, such as the fact that it was the creation of small ship-
owners and shipyards with limited capital, so much so that between 1881 and 1883, another

Classification Society, Veritas Italiano, attempted to usurp the place of Registro Italiano, though

' Italy at this time comprised city-states including amongst others Genoa and Venice which were
autonomous and the development of the Italian served as a cohesive factor. For a more general
discussion, please see www.rina.org/uploaded files/Sect-A2-R3(2).PDF - ‘Origins, History and
Development of RINA Group — Registro Italiano Navale’

16
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unsuccessfully. Larger shipping companies'! that managed the subvention aided line services
attempted to protect their interests by forming another register called the Registro Nazionale in
1909 with larger shipyards, and certain representatives of the state maritime department which
included the Merchant Marine Ministry, the Naval Engineering Duty Corps and the Harbour
Offices. This particular Register was modelled on the British Corporation Register, founded in

1891 in the United Kingdom, which on its part was designed to compete with Lloyds Register.

Inevitably, the newer Register gained recognition by the Italian State, bearing in mind certain
factors, including, firstly, Registro Nazionale adopted technical Regulations for the design and
manufacture of vessels made of steel, with a lower hull weight as well as a higher average
strength compared to the standards of Registro ltaliano. Secondly, besides Ship-owners,
underwriters and representatives of the Chambers of Commerce, the Chairmen of the Higher
Council of the Merchant Marine and the Harbour Trust, the Directors of the prominent
shipyards, and the high-ranking officers of the Naval Engineering Duty Corps and the Harbour
Offices were co-opted in the management of the Registro Nazionale. On Nazionale's part,
besides constituting some competition, it was going to derive from an alliance with Registro
Italiano the benefit of a radical reform and some modernisation that would not have been
achieved without the backing of the State. It was therefore worthwhile for the two Italian
Registers to join forces, which was realised on June 28, 1910, and the name Registro
Nazionale Italiano (Italian National Register), which had the advantage of maintaining the

tradition and prestige of up to fifty years of existence, the adaptation of Technical Regulations

' Some of these shipping companies included Cantieri Riuniti dell' Adriatico, Monfalcone, Italy,
Cantiere Navale Triestino, Monfalcone and N. Odero & Co, Genoa. There were renowned companies

who built vessels for clients worldwide.
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to the requirements of modern vessels and the involvement of representatives of the State, the

larger shipping companies and shipyards.

The Register's name was changed again on November 8, 1917 to Registro Navale Italiano
(Italian Shipping Register) and by the end of the First World War, it fully participated in trade
agreements for the revival of merchant marine activity in conjunction with other Classification
Societies'? for the purpose of mutual representation and harmonisation of requirements in the
relevant countries. Yet another amalgamation took place on June 9, 1921, with the merging of
the Register with Veritas Adriatic. This Register was an offshoot of the Austrian-Hungarian
Veritas, itself affiliated to Lloyds Register. The registered office was moved to Rome, while the
management remained in Genoa. By 1927, the Italian Register by virtue of Royal Decree No.
2163 of June 9, 1927 added the service and classification of aircrafts engaged in commercial
traffic for the transport of passengers, mail and cargo to its repertoire, enabling it to issue
‘certificati di navigabilitia (seaworthiness certificates) and it assumed the name Registro Italiano
Navale ed Aeronautico, RINA (ltalian Shipping and Aeronautic Register). This was until 1938,
when the another Royal Decree (No. 1922 of November 24, 1938) sets up the Registro
Aeronautico Italiano (ltalian Aeronautic Register, RAI), which is subject to the control of the Air

Ministry.

Between 1937 and 1938, the Society entered mutual agreements with Bureau Veritas,

Germanischer Lloyd and Lloyds Register for dual class and mutual recognition of relevant

12 These societies included the British Corporation Register, American Bureau of Shipping and the
Teikoku Kaiji Kyokai (presently Nippon Kaiji Kyokai)
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certificates, leading to the first congress of Classification Societies holding in Rome on May 3,
1939 on a common agreement for a uniform application by all States of Load Line Regulations

earlier approved at the London Conference in 1930. Following the Second World War, the
agreements with other Classification Societies which had abated in the interim resumed again
between 1950 and 1953. The Load Line Convention in 1966 in London had the Society's
Director-General, Dr. Lorenzo Spinelli presiding over the Technical Committee, and later
holding the office of the Chairman of the Maritime Safety Committee (MSC) of the International

Maritime Organisation (IMO) in 1973

The development of the European Union (EU) led to a prominent change in the philosophy of
the Society because prior to the adoption of the Directive 94/57/EU'3, RINA was the only
authorised body to classify ltalian vessels and issue the relevant certificates under the
international Conventions. The EU brought some diversification with the result that the
monopoly of RINA classifying the Italian vessels was dispensed with and there was some
healthy competition with the international Classification Societies. This led to RINA opening
branches in every other maritime location world-wide in true international style and by 1999 it
had branches in Fort Lauderdale, Hong Kong, Istanbul, London, Piraeus, Rotterdam, Shanghai,

and Singapore.

The next major milestone in the history of RINA, following the sinking of the Erika on December

12, 1999, is analysed in the EU section of this thesis™.

'3 This Directive, along with the amending Directive 2001/105, is discussed in detail in the chapter on
the EU section of this thesis. The Directive deals with the regulation and accountability of
classification societies.

' Chapter 4
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1.1.3 Nippon Kyoji Kyokai (NKK)

This is the Japanese Classification Society established in 1899 in Tokyo, and it was originally
called Teikoku Kkaiji Kyokai (TKK) (the Imperial Marine Association). The aim was to promote
the regulation and development of the shipping and ship-building industries in Japan. By 1905,
the Society formulated had Rules for the assignment of Load Lines to facilitate services related
to load assignment, ahead of similar rules created by the Japanese Government.s It classified
its first vessel, the Kwanan Maru in 1920, and had its class notation, NS*, formally registered in
the Classification Clause of the Institute of London Underwriters in 1926, from which it received
instant recognition as an internationally active Classification Society. By 1929, TKK reached

one million gross tons of ships under its classification.

The Society changed its name to Nippon Kyoji Kyokai (the Japan Marine Association) in 1946,
following the end of the Second World War. After the devastation of the war, the Japanese
marine industry gradually recovered and the services of NKK were required once again to
survey and inspect Japanese vessels. It had over ten million vessels in its classification by
1966, and this capacity progressed to one hundred million vessels by 1997. The Society, today,

boasts of 126 million gross tonnes under its classification.

NKK felt the need to distance itself from the perception of being involved with the domestic
fleet, following the notion that it functioned at the instance of Japanese-owned vessels and to
its credit, it currently has a credible amount of foreign owned and flagged vessels under its

classification. In its bid to further reflect its internationalisation, it towed the line of other

13 History of ClassNK, www.classnk.or.jp/hp/nk_e/aboutnkhistory.hm
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Classification Societies and established branches and exclusive surveyor offices world-wide,
starting with London and New York in 1962; Rio de Janeiro, Buenos Aires, and Marseilles in
1980; Hamburg and Bilbao in 1982; and in its centenary year in 1999, established the exclusive
surveyor office in Durban, South Africa. The Society has had the privilege of holding the
chairmanship of the International Association of Classification Societies (IACS) both in 1971

and in 1988.

The Society has featured in a couple of land-mark cases, Marc Rich & Co and Others v.
bishop Rock Marine Co. Ltd, Bethmarine Co Ltd and Nippon Kaiji Kyokai (The Nicholas
H)'¢ and Otto Candies v. Nippon Kaiji Kyokai'?, which will be analysed in the tort section of

this thesis.

1.2 Origin_of International Association of Classification Societies

(IACS)

This is the governing body that regulates the affairs of the top classification Societies in the
world. As noted earlier, it was created in 1930 during the Load Lines Convention of that year
with the aim of aligning the interests of the various Classification Societies to achieve some
element of unanimity and with a view to promoting safety of life and vessel at sea. The current
members of IACS include, American Bureau of Shipping (ABS), Bureau Veritas (BY), China

Classification Society, Det Norske Veritas (DNV), Germanischer Lloyd (GL), Korean Register

1611995]2 LR 299
17 United States Court of Appeals Fifth Circuit, filed September 17, 2003 No. 02-30842
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(KR), Lloyds Register (LR), Nippon Kaiji Kyokai (NKK), Registro Italiano Navale (RINA), and

the Russian Register of Shipping (RRS).

IACS came into further significance on attaining an associate status at the International
Maritime Consultative Organisation (IMCO), presently the International Maritime Organisation

(IMO).

IACS can trace its origins back to the International Load Line Convention of 1930 and its
recommendations. The Convention recommended collaboration between classification
societies to secure "as much uniformity as possible in the application of the standards of
strength upon which freeboard is based...". Following the Convention, RINA hosted the first
conference of major societies in 1939 - also attended by ABS, BV, DNV, GL, LR and NK -
which agreed on further cooperation between the societies. This was, of course, delayed by the

Second World War.

Although the first international maritime conference was held in 1889, technical regulation
within international shipping safety did not truly come to the fore until the establishment in 1948
of the International Maritime Consultative Organisation (now IMO), by the United Nations.
Since then, class rules have become increasingly prominent as the recognised technical basis

of ship structural and engineering systems safety.

A second major class society conference, held in 1955, led to the creation of Working Parties

on specific topics, with the first, on hull structural steel, in 1957, laying the foundations for more
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than 200 Unified Requirements and the many Unified Interpretations and Recommendations

that IACS has today.

IACS was formed by seven leading societies on 11 September 1968. The value of their
combined and unique level of knowledge and experience was quickly recognised. In 1969,
IACS was given consultative status with IMO, with the first Permanent Representative
appointed in 1976. It remains the only non-governmental organisation with Observer status
which is able to develop and apply rules. The status of the standards developed by member
societies was enshrined in the International Convention for the Safety of Life at Sea (SOLAS)

Chap. II-1, Reg. 3-1, applicable from 1 July 1998.

A Permanent Secretariat was formally established in London in 1992, expanding the IMO

representative's office. Until then, the Secretariat had been found by the Society holding the

Chairmanship of Council, which is held on an annual basis by each Member in turn.

1.3 Statutory basis of Class

Class in their capacity as surveyors of vessels for the purpose of safety on the seas have their
statutory origin from the Load Line Convention, 1966 as well as the Convention on the
Safety of Life at Sea (SOLAS) 1974 and it has been noted that this Convention ‘provides them
with an element of statutory immunity or perhaps one should say an element of statutory

shielding from proceedings made against them in tort.""8 These Conventions derive from the

' D. Croom-Johnson, ‘Accountability of Classification Societies — Insurance Issues’, London Shipping
Law Centre (LSLC) February 21, 2001
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Geneva Convention on the High Seas, 1958 and the United Nations Convention on the
Law of the Sea (UNCLOS) 1982 under the duties of a Flag-State upon the registration of a
ship. Article 94 particularly specifies that the Flag state must “effectively exercise its
jurisdiction and control in administrative, technical and social matters over ships flying its flag”
and take “such measures for ships flying its flag as are necessary to ensure safety at sea...”’®
Most Flag States delegate the duty of putting the effects of the Conventions into practice to

Classification Societies, who merely act on behalf of flag States in a statutory capacity and in

this regard are termed Recognised Organisations.

i. The Load Line Convention, 1966

The predecessor of this Convention, the Load Lines Convention 1930, actually
brought The International Association of Classification Societies (IACS), into
existence, with Registro Italiano Navale (RINA) hosting the first conference of the main
societies in 1939...which agreed on further co-operation between the societies. The
1930 convention encouraged collaboration between classification societies to ensure
“as much uniformity as possible in the application of the standards of strength upon
which freeboard is based...”0 The Load Lines Convention was originally the creation
of a Member of the British Parliament, Samuel Plimsoll, who was concerned about
ships that were sent to sea overloaded to make the ship-owner a huge profit so long as
the ship and cargo got to the destination safely. He and other concemed individuals,
on their initiative, introduced legislation to prevent ships from embarking on voyages if

so overloaded that they could be rendered unseaworthy. Parliament adopted what was

1 ibid

2 www.iacs.org.uk/pdf/class
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called the ‘Plimsoll Mark' in the Merchant Shipping Act 1876 whereby the prohibition
against potentially overloaded ships was achieved by calculating what deadweight of
cargo the ship could safely carry and making a mark on the ship’s hull to indicate the
draft to which she could be safely loaded. If that mark were submerged the marine
authorities would step in and prevent the ship from sailing until it has been lightened
sufficiently to put to sea with adequate freeboard. It soon recognised that vessels
trading in one area of the world, might need a greater margin of safety — a greater
freeboard — when navigating in different parts of the globe at different seasons. Dear &

Kemp note that:

... A mark painted on the sides of British merchant ships which indicates the draught levels to
which a ship may be loaded with cargo for varying conditions of season and location. The
Plimsoll Mark shows six loading levels, those which may be used in tropical fresh water; fresh
water; tropical sea water; summer, sea water; winter, sea water; and winter, North Atlantic, for

vessels under 100 metres (330 ft) in length.!

The 1966 Convention specifies that a Load Line Certificate is issued to a ship upon
satisfaction of the fact that the vessel has the required strength for its capacity. The
Department of Transport in the United Kingdom is responsible for ensuring the correct
plimsoll marking (named after Samuel Plimsoll) of vessels with load lines, but this task
is invariably delegated to the classification societies with which a vessel is classed, and
this Society places its initials on either side of the ‘plimsoll line’. “The plimsoll line has

the added advantage of calculating the vessel's minimum freeboard and maximum

2 Dear 1.C.B. & Kemp P. The Oxford Companion to Ships and the Sea, 2™ ed, Oxford University
Press, 432

25



Contemporary Perception of Classification Chapter One
Societies from a Legal Perspective

displacement in salt water in @ summer zone."22 The vessels are built or maintained in
conformity with the rules of a Classification Society, depending on if it is a new build or
an existing build. A link can be observed at this point through the relationship between
the International Maritime Organisation (IMO) and Classification Societies because the
latter puts into practice the goals of the former. Some of the particular requirements of
the Load Line Convention that need to be adhered to are freeboard computation,
conditions of assignment, which includes intact and damage stability. 23 These coupled
with the Rules of a Classification Society on the structure of the ship have to be

complied with to ensure the issue of a Load Line Certificate.

Safety of Life at Sea Convention (SOLAS), 1974

This was first adopted in 1914 following the sinking of the R.M.S. Titanic in 1912 with
the loss of 1500 lives?. It went on to have four versions. The SOLAS Convention
adopted in 1929 entered into force in 1933; the Convention of 1948 entered into force
in 1952; the Convention of 1960 entered into force in 1965; and the last version of
1974 entering into force in 1980. The 1948 SOLAS Convention was quite remarkable
in the sense that this was the year the International Maritime Organisation (IMO)
was formed under its then name, Inter-Governmental Maritime Consultative
Organisation (IMCO). In 1978, a Protocol on SOLAS was initiated by the International
Conference on Tanker Safety and Pollution Prevention. A new Protocol in 1988,

replaced that of 1978. Both the Convention and the Protocol have been amended

2 Luddeke, C., op cit p.23

3 These constitute the public role of a classification society which incorporates the goals of the IMO
in its contract with a flag State to issue certify vessels registered with the latter on its (flag state’s )
behalf as discussed in the Contract chapter of this thesis.

* www.pya.org/solas htm
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several times as the need arose, but they still invariably impose the mandate on flag
administrations to ensure that vessels comply with the tenets of the SOLAS
Convention and Protocol. The SOLAS Convention proposes that passenger ships for
the purpose of voyages must have a Passenger Ship Safety Certificate, while Cargo
ships of 500 gross tonnes and above used for intemational trade ought to have a
Cargo Ship Safety Certificate. Every part of the vessel is thoroughly inspected and
certified to be in good working condition before SOLAS Certificate is issued. The ship
parts include among others, boilers, pressure vessels and other appurtenances, main
and auxiliary machinery (these include steering and associated control systems) and

other electrical installation.

Currently, the most definitive basis for class regarding their position while acting on behalf of
Flag-states, particularly in the European Union, emanates from the EU Directive 94/57
amended by the EU Directive 2001/105, which some of the major maritime jurisdictions have

incorporated into their national laws, following Erika and Prestige incidents.25

1.4 Classification and Marine Insurance

Classification is underscored by the importance which underwriters attach to it. Miller notes that
‘Classification Societies initially were formed at the request of hull underwriters as a means to

obtain independent evaluations of a vessel's seaworthiness (with respect to the hull and

5 These are discussed in detail in the chapter on the EU and class in this thesis. The EU has been
credited with covering huge grounds more glaringly perhaps than any other organisation in its efforts to

deal with contemporary issues arising with class.
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machinery) and to ascertain whether to extend coverage to such vessel.’® This relationship is
revealed in the Classification Clause in the earlier Institute Time Clauses Hulls (ITCH) of 1983
amended in 1995, 2002 and 2003. The clause basically refer to the classification of a vessel as
being vital to the continued insurance of the vessel, whereby if any of the terms of the
Classification is not complied with, it can lead to the termination or nullification of the contract of

insurance between the Ship-owner and the Underwriters.

The nature of the business between a Classification Society and the Underwriter was symbiotic
in terms of the Society having the necessary details of the vessel in its archives, especially if
the vessel had been constructed according to its rules and guidelines and it has from inception
been involved in the design, construction, maintenance and repair of the vessel. This is not to
say that a surveyor in the Underwriter's employ cannot assess the condition of the vessel prior
to its being underwritten, but the task of conducting such a survey as a prelude to insurance is
one that would not necessarily render all the necessary information due to the length of time,
and the cost of an extensive survey and inspection would take. The problem here is two-fold

and it is a combination of time and expertise.?

Firstly, were the Insurer’s surveyor to inspect the vessel prior to insurance, there would be only
so much that he would be able to discover in a limited period of time. A Classification Society,
on the other hand, will know the particular details to look for, especially if it has had prior

dealings with that vessel regarding earlier surveys, or was involved in its design and

% Miller, M.A., ‘Liability of Classification Societies From the Perspective of United States Law’,
Tulane Maritime Law Journal, Winter 1997, 82

%7 For an elaboration on this view please see generally Miller, M.A, ibid, p. 82
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construction. Secondly, the magnitude of such a task is deemed to be one best left to the
experts (the classification society), who are aware of the intricacies of any particular type of
vessel. They will be in a position to ascertain that the hull and machinery of the vessel is suited
to the particular voyage it proposes to undertake. Miller analyses the inadequacy of an
underwriter's surveyor performing preliminary in terms of the theoretical and the practical. He

says:

“In theory, the typical condition and valuation survey, which occasionally is performed prior to extending

coverage, is of limited value and utility in determining whether a vessel actually is

seaworthy. An ocean-going, commercial vessel is a highly complex piece of machinery that, in a very
real sense is an entity with a life of its own. A condition surveyor cannot ascertain the true state of a
vessel's condition or analyse its seaworthiness by a mere inspection without a more historical
perspective. The surveyor must be familiar with the vessel's design, construction, maintenance history,

repair history, and damage history in order to truly appreciate the vessel's strengths and weaknesses...

In practice, however, a ship-owner simply does not have the time for such a study. Time is money; list

revenues accrue each day the vessel is out of service while being surveyed."2

The symbiotic relationship between Classification Societies and marine underwriters is again
visible in the Institute Time Clauses Hulls (ITCH) of 1983 and 1995. On 1st November 2002 a
new set of standard clauses applicable to policies of hull and machinery insurance became
available for use. The traditional title of the Institute Time Clauses - Hulls was dispensed with

and the new clauses were termed International Hull Clauses. They were developed by the

% ibid at 83
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London market Joint Hull Committee (JHC) in alliance with ship-owners, brokers and other
interested parties and, although they contain many new provisions, those responsible for the
drafting were able to overcome the daunting task of a major rewrite of the 1983 and 1995
Institute Time Clauses. Instead, they concentrated on updating the earlier clauses to reflect
current practices and the increased importance of the roles of ISM, flag states and
classification societies in connection with ship safety. The JHC drafting committee in a bid to
reflect the true international flair of the clauses, especially by the change from ‘institute time
clauses’ to ‘international hull clauses' travelled to the major maritime locations worldwide to
elucidate on the new clauses and glean the necessary feedback from them. This culminated in

the 2003 IHC.

The relationship between the Classification Society and the Ship-owner is one that ties in with
the contract between an Underwriter and that same Ship-owner. Classification clauses are
deemed to be warranties?® in marine insurance as covered by S.35, Marine Insurance Act,
1906.30 O'May notes that the emphasis is on promissory warranties, whereby an ‘assured
undertakes that some particular thing shall or shall not be done, or that some condition shall be

fulfilled, or whereby he affirms or negates the existence of a state of facts®! In Pindos

2 Please see generally Soyer, B. Warranties in Marine Insurance (2nd ed) (London: Cavendish
Publishing, 2005) for a treatse on warranties
30 Section 35 of the MIA, 1906 provides:
1. An Express warranty may be found in any form of words from which he intention to
warrant is to be inferred
2. An express warranty must be included in, or written upon, the policy, or must be
contained in some document incorporated by reference into the policy.
3. An express warranty does not include an implied warranty, unless it be inconsistent
therewith,
31 0’'May D. and Hill J., Marine Insurance Law and Policy, (London: Sweet and Maxwell, 1993) p.78
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Shipping Corporation v. Raven (Mata Hari)*, the vessel was insured under a time policy,
which included a warranty ‘warranted class maintained’. She sank in a storm and was out of
class at time of sinking. The Court found in favour of the Underwriters, although the vessel-
owner contended that it had not intended the terms of the insurance should include the

warranty.

The Institute Time Clauses Hulls (ITCH) 1995 in Clause 4.1 categorically states “it is the duty
of the Assured, Owners and Managers at the inception of and throughout the period of this
insurance to ensure that the vessel is classed with a Classification Society agreed upon by the
Underwriters and that her class within that Society is maintained.” This is reproduced and
further elaborated in Clause 13.1 of the 2003 Intemational Hull Clauses (IHC)3 What we can

observe here is a link to what some judges of a more conservative persuasion have maintained

’211983] 2 Lloyds Rep. 449

33 Clause 13.1 stipulates ‘At the inception of and throughout the period of this insurance and any
extension thereof

13.1.1 the vessel shall be classed with a Classification Society agreed by the
Underwriters

13.1.2 there shall be no change, suspension, discontinuance, withdrawal or expiry
of the vessel’s class with the Classification Society

13.1.3 any recommendations, requirements or restrictions imposed by the vessel’s
class with the Classification Society which relate to the vessel’s
seaworthiness or to her maintenance in a seaworthy condition shall be
complied with by the dates required by that Society

13.1.4 the Owners shall hold a valid Document of Compliance in respect of the
vessel as required by chapter IX of the International Convention for the
Safety of Life at Sea (SOLAS) 1974 as amended and any modification
thereof

13.1.5 the vessel shall have in force a valid Safety Management certificate as

required by chapter IX of the International Convention for the Safety of Life
at Sea (SOLAS) 1974 as amended and any modification thereof’
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that the main reason a Ship-owner will classify a vessel is to obtain better insurance

rates/premiums.34

Hodges35 notes that prior to the promulgation of Clause 4.1 (ITCH) 95, Ship-owners apparently
had a free hand in their choice of Classification Societies and they could unilaterally change the
Society during the period of their vessels' insurance with an Underwriter. Not surprisingly,
Clause 4.1 of the 1995 ITCH (now Clause 13.1 IHC 2003) came about the same time as the
revised International Association of Classification Societies (IACS) Transfer of Class
Agreement (TOCA). By virtue of TOCA, Ship-owners are compelled to comply with all existing
recommendations and surveys by incumbent Classification Societies within a strict time limit
before transferring to another Classification Society. The latter Society only accepts the vessel

after ensuring that the overdue survey and recommendations have been complied with.

Going by the provision of the Clause 13.1.1 of IHC 2003, it would appear that the Underwriter
with whom the Ship-owner chooses to insure the vessel has the final prerogative as to which
Classification Society should survey the vessel. To this end, the choice of the Underwriter will
feature significantly in the course of the Ship-owner's and ship-yard's deliberations on the
construction or conversion of the vessel. The relationship between Classification Societies can
also be gleaned from the IACS weekly Transfer of Class data and from January 1, 1996, the
Associates Ships in Operation Services data was expanded to make information readily
available on proper request to interested parties comprising underwriters, Port State Control

Authorities and P&I Clubs.

3* Judge Pratt in the ‘The Sundancer’ [1994] 1 Lloyds Rep, 183 at 212
33 Hodges S. Law of Marine Insurance (London: Cavendish, 1997) p.47
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While cl.4.1 ITCH (95) relates to the choice of the Classification Society agreed by insurer and
maintenance of the vessel's class within that Society, ¢l.5.1 ITCH (95)3 relates to the change
from one Classification Society to another. Here again, we observe another connection with the
TOCA Agreement. What this provision contemplates is a relationship of absolute fidelity
between the Society and the Ship-owner, more so from the ship-owner. The predominance of
this clause is emphasised by the preceding bold print, which says, ‘it shall prevail
notwithstanding any provision whether typed or printed in this insurance inconsistent
therewith”. That cl.5 overrides cl.4 is quite apparent by the preliminary note in the former
clause, coupled with the terms used in the provision regarding their contravention. An
abrogation of cl.4 results in discharging the Underwriters from liability, while a departure from
cl.5 results in the automatic termination of the insurance contract. As Hodges notes, “the net
result is the same: the underwriter is freed from liability as from the date of breach. The

contract is neither void nor voidable ab initio..."”

In as much as Underwriters hold Classification Societies in such high standing, this does not

appear to be visibly reciprocated by the Classification Societies. The Responsibility and Liability

% ¢l.5.1 provides thus: Unless the Underwriters agree to the contrary in writing, this insurance shall
terminate at the time of change of the Classification Society of the Vessel, or change, suspension,
discontinuance, withdrawal or expiry of her Class therein, or any of the Classification Society’s
periodic surveys becoming overdue unless an extension of time for such a survey be agreed by the
Classification Society, provided that if the Vessel is at sea such automatic termination shall be deferred
to until her arrival at her next port. However where such change, suspension, discontinuance or
withdrawal of her Class or where a periodic survey becoming overdue has resulted from loss or
damage covered by Clause 6 of this insurance or which would be covered by an insurance of the vessel
subject to current Institute War and Strikes Clause Hulls - Time such automatic termination shall only
operate should the Vessel sail from her next port without the prior approval of the Classification
Society or in the case of a periodic survey becoming overdue without the Classification Society having
agreed an extension of time for such survey

37 Hodges, op cit
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Clause of the ABS contract, proclaims inter alia that except a particular entity is identified as
the Owner of the Vessel, nothing in the Agreement of Certificate or report issued under the
Agreement shall be deemed to create any interest, right, claim or benefit in any insurer or other
third party.® A possible explanation for the less than equal acknowledgement of the
Underwriter on the part of Class could be that the parties they (Class) currently recognise in a
contract are the Ship-owner and the Flag-state, thereby retracting the optimum recognition they
might have had for marine insurers at their (Class’s) inception and transferring it to Ship-
owners and Flag-states.3® Underwriters unfortunately do not appear to have moved on, and this
could be explained by virtue of the fact that Class still performs the same task as it did when
underwriters were their primary client, however, it is a bit more first-hand with the ship-owner
and his vessel being parties to the contract with Classification Societies, and no more the

object as obtained in the erstwhile contract with the Underwriter.

It might be necessary at this point to note that where there is an action against a Classification
Society, this is usually instituted by the Ship-owner's underwriter or P& | Club (analysed below),
base on subrogation, whereby the Ship-owner’s claim has been paid by virtue of his cover and

the insurer stands in the place of Ship-owner to recover the claim.

3% Clause 14 of the ABS Request for Class Agreement. This part of the clause goes on to end with: “It
is understood and agreed that nothing is expressed herein is intended or shall be construed to give
any person, firm or corporation, other than the signatories hereto and any identified “Owner” any
right, remedy or claim hereunder or under any provisions herein contained; all provisions hereof
are for the sole and exclusive benefit of the parties hereto.

3% This is notwithstanding the fact that the premium set by underwriters on a vessel is reliant and

directly proportional to the classification which that vessel currently bears.
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1.5 Class and Protection and Indemnity Clubs (P&I Clubs)

Protection and Indemnity (P & 1) Clubs operate essentially in the same way as Marine
insurersfunderwriters with the underlying difference being that they cover losses which the
latter will not cover such as oil pollution and war risks, and also provide cover for the balance
(one-fourth) that the initial underwriter has not covered in the insurance agreement with the
ship-owner. While operating in the same mould as conventional Underwriters, it is inescapable

that they rely (albeit indirectly) on classification to assist in fixing a premium.

The present P&l Clubs are the remote descendants of the many small hull insurance Clubs that
were formed by British shipowners in the 18th century. These were set up by groups of
shipowners, drawn in each case from a small geographical area, who were dissatisfied with the
scope and cost of the hull insurance then provided by the two companies, the Royal Exchange
Assurance and the London Assurance, who had been granted a statutory monopoly in 1720.
This monopoly excluded other companies from such business and these hull Clubs which were
essentially unincorporated associations or co-operatives of shipowners came together to share
with each other their hull risks on a mutual basis, each being at the same time an insured and
an insurer of others.40 This is still the basic concept of the present P&l Clubs, despite the fact
that they are now incorporated so that in law it is the Club and not the individual Members who

provide the insurance.

1824 saw a decline in hull Clubs due to the cessation of the monoply of the earlier mentioned

hull insurance companies, whereupon shipowners found the need to create similar associations

“ See generally, Dear I.C.B. & Kemp P. The Oxford Companion to Ships and the Sea, 2™ ed, Oxford
University Press, 432
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for a different purpose. The need sprang partly from the steady increase from the middle of the
19th century onwards in the burden upon British shipowners of liabilities to third parties. It
became more usual for injured crew members to seek compensation from their employers, and
claims by dependants of crew members who were killed were facilitated by Lord Campbeli's
Act of 1846. The possibility of claims by passengers was greatly increased by the same Act
and by the vast numbers of passengers who constituted the flood of emigrants to North
America and Australia in the second half of the century. Shipowners needed cover against
these risks. They were also becoming increasingly aware of the inadequacy of the insurance
cover that they did have in respect of damage caused by their ships in collisions with other
ships.#! The usual cover for claims by other ships and their cargo for damage caused in
collision excluded altogether one fourth of such damage and, more seriously, was limited in
amount (apparently the maximum recovery under the policy, including both damage to the

insured ship and liability for the damage it had caused, was the insured value of the ship).

In 1874 the risk of liability for loss of or damage to cargo carried on board the insured ship was
first added to the cover provided by a protection Club. The values of cargoes had risen and
cargo underwriters had become keener on recovering their losses from shipowners, in which
they were encouraged by a somewhat more sympathetic approach by the courts. After 1874
many Clubs added an indemnity class to provide the necessary cover. Subsequently, most of

these separate classes have been amalgamated with the class reserved for the original

! The first protection association was formed in 1855. This was the Shipowners' Mutual Protection
Society, the predecessor of the Britannia P&I Club. It was intended to operate like a mutual hull club,
but to cover liabilities for loss of life and personal injury and also the collision risks excluded from the
current marine policies, particularly the excess above the limits in those policies. Other similar

associations followed suit.
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protection risks, and today the distinction between the two classes has virtually disappeared

within the P&I Clubs.

Today P & | Clubs, which cover the ship-owner’s third-party liability, practise a premium policy
based on the number of casualties attributéble to the ship operator. If a company's loss record
shows frequent claims for compensation then the club (comprising other ship-owners) might
decide that the higher level of risk justifies raising premiums and/or applying a higher
deductible to claims. Furthermore, the larger P & | Clubs have set up their own inspection
systems, which focus mainly on points not covered by classification societies. Additionally,
some clubs are requiring direct access to a particular ship’s class records, while others only
accept ships that are “in class” with IACS members.#2 Also, in terms of liability insurance, the
International Group of P & | Clubs made has made the ISM Code compliance a condition of

cover in member clubs.43

“2 Boisson, Philippe, Safety at Sea — Policies, Regulations and International Law, Edition Bureau
Veritas, Paris at p. 432.

“ The ISM Code Brings Change - And for the Best, (Fairplay Magazine, June 7, 2001 at pp. 25-26) —
The International Safety Management (ISM) Code adopted by IMO Assembly Resolution A.741(18) —
1993, is one of the major tasks that IACS with their expertise have undertaken on behalf of Ship-
owners and Flag Administrations with credibility.
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CHAPTER TWO
Contractual Relationship between Classification

Societies and Ship-owners and Flag-states
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21 Introduction

Traditionally, a contract is an oral, written or implied agreement between two or more parties
with an intention to create a legal relationship. An offer made by one party is accepted by
another for the sale of an item or provision of a service in return for consideration. Essentially,
parties are free to agree to terms of their contracts, and until fairly recently, in the United
Kingdom in particular’, there has not been much interference by the state in terms of
legislation, when agreeing a contract. For a contract to have legal force in England and Wales,
it must have been effectively agreed and concluded in regard to the terms of the contract or
most of the essential terms would have been agreed, with the rest to be negotiated, for the
existence of a contract to be upheld.2 This varies from the position in civil law jurisdictions and
the United States of America, where a mere intention to negotiate or a contract to negotiate to
agree a contract is legally recognised. The position in the United Kingdom is that such a
contract is likely to be one couched in the one hand in vagueness due to no precise meaning,
and on the other hand, in ambiguity, due to an inability to proffer any of the likely interpretations

of the contract.

Further, while there is the concept of freedom of contract, this is clearly limited by the fact that
the Courts will not enforce a contract if it is found to be contrary to public policy, in spite of the
Intention of the parties.® ‘The courts follow such a course only when necessary to protect a

public interest offended by the contract4

! Sale of Goods Act, 1893; Sales of Goods Act, 1979; and Supply of Goods and Services Act, 1982.

2 R. Goode, Commercial Law, 2™ ed, 1995, p.-79, see generally,

3 See generally Giesel, G.M., Corbin_on Contracts; Contracts Contrary to Public Policy, Vol. 15,
(Newark: Matthew Bender, 2003)
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Goode describes contract as involving the exchange of equivalents, a corollary to the idea of
exchange is that the parties will individually keep their end of the deal, especially where they
are of considerably equal bargaining power. With this in mind, we look at the pace of the
exchange in the contract, whereby its performance is simultaneous and immediate® or the

performance is expected to span a certain period of time, or set over several distinct stages.

A Classification Agreement is on its construction, which will be analysed in this section, one
that is not immediate in terms of time. For a new build classification, it is estimated that a

Society’s surveyors would spend about 4000 hours on the vessel.”

Aligned to contract, is commercial law, which is ‘the branch of law concerned with rights and
duties arising from the supply of goods and services in the way of trade.® Commercial law
effectively translates to being all encompassing in view of the fact that there are more parties
affected by the relationship between parties to a contract than the contracting parties
themselves. To this extent, it will appear to replicate the essence of tort law. Erstwhile,
commercial existed as a fairly distinct source of law, which had the privilege of its own special

courts employing it, prior to its assimilation into common law. Goode observes that:

“The maritime courts, the courts of the Fairs and the Boroughs and the Staple Courts, in company with

the commercial courts of the Middle Ages, determined disputes not by English domestic law but

*ibid, p.2

3 Goode, op cit, p.69

8 ibid, p.70

’ Harrison, J, ‘Accountability Classification Societies — The Role of Classification and Market-oriented
and Policy Issues, [2001] 2 L.S.L.C.

3 ibid, p.19
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according to the ‘general law of nations based on mercantile codes and customs such as the Laws of
Oleron and reflecting international maritime and commercial practice. To these courts, as to their
counterparts elsewhere in the civilized world, came not only our own merchants but foreign traders from
all parts of Europe, content to have their disputes resolved by tribunals which, though located in England
were conversant with foreign mercantile usage and with the concepts of the civil law as well as the

common law".®

Lex mercatoria or the law of merchants was widely credited as being a mix of laws from
different international jurisdictions from which common law, and by necessary implication
contract law, borrowed in many aspects before evolving into what is presently the English
commercial law. Of relevance here is the notion of consideration as it existed prior to the
English law of contract, whereby it was generally accepted that there was a right to a sum of
money in the provisions of a bill of exchange or promissory note even if such bill of exchange of
promissory note was not executed under seal. Common law displaced this position by acceding
to the binding force of contracts under seal and that consideration for a promise was required

not to be a past consideration as well as flow from the promisee!0.

® Goode, op cit, p.3-4. He notes that Oléron, off the west coast of France and sometime in the
ownership of the English Crown as a commune of the province of Guienne (Aquitane) was hugely
reputed for the decisions of its mercantile communite regarded as the highest authority in England,
with the Rolls of Oléron being promulgated by Richard I and produced in the Black Book of the
Admiralty.
¥ 1bid, p.5
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In common law, a contract was initially required to be in a particular form before it could be
stamped with the ‘badge of enforceability'!! and this was in line with the Statute of Frauds,
1677, and a of method of ensuring the veracity of an agreement was if that agreement was
made in writing. This proved to work some hardship that most of the provisions of the Statute of
Fraud were repealed in 1954.12 Form still exists in certain types of contract by way of a deed
including a lease for a period of more than three years; and a gratuitous promise. Mckendrick

identifies the following prerequisites of a deed as:

a. The document should bear the word ‘deed’ or have some indication on it that it has the
effect of a deed
b. The document must be signed by the maker of the deed and the signature must be

witnessed by at least one person.

C. The person executing the deed must show by conduct that he intends to be bound by

the deed.!3

While the requirement of form in contracts appears fo the layman to be a position of one trying
to be more safe than sorry has had its detractors, Fuller'4 pointed out that while it might be

somewhat exerting, form had the following positive functions:

" McKendrick, E. Contract Law, 3™ ed, Macmillan 1997, p.68

2 ibid, p.68

' Law of Property (Miscellaneous Provisions) Act, 1989, s.1(2), (3). This Act abolished the
requirement of a deed to be under seal as well.

1 Fuller, ‘Consideration and Form’, Columbia Law Review, (1941), 41, p.799, quoted by McKendrick,
E. Contract Law, 3™ ed, Macmillan 1997, p.68
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a. Providing evidence of the existence and content of a contract. This is a basic
protection afforded parties who undertake a written agreement, which agreement they
have the benefit of referring to in the event of a dispute. Such agreement will most

probably have a clause therein for resolving a dispute, should one arise.

b. Acts as a caution to parties from lackadaisically signing agreements and ensure they

understand the magnitude of the transaction they propose to undertake

C. Provide a simple and external test of enforceability.

Atiyah, however, is of the opinion that the ‘insistence on form is widely thought by lawyers to be
characteristic of primitive and less well-developed legal systems''S While it might some
advantages of having some agreements in writing or to be evidenced in writing, it may be quite
inconceivable for every single agreement to follow this route. McKendrick offers the simple
analogy having to sign an agreement for each time he bought a morning newspaper would be
ridiculous and impractical.'® Arguments have been rife on the effect of the requirement for
contracts to be in writing. Two types of contracts may be essentially the same, but the Rules
may insist on one contract being written, and the requirement of writing being dispensed with in

the other contract.!” As has been noted already, certain contracts can only be made in writing,

13 Atiyah, An Introduction to the Law of Contract, 5® ed, (Oxford: Oxford University Press, 1995),
.163

P(’ McKendrick, op cit, p.70

' In English law, contracts of guarantee are required to be in writing, while contracts of indemnity are

not so required.
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including one for the sale of a house, this coming within the range of a contract for the sale or
other disposition of an interest in land, which is governed by the Section 2 of the Law of
Property (Miscellaneous Provisions) Act, 1989. There is as yet no clear distinction on
whether all the terms or some of the terms of such a contract need to be in writing. The
following case though hints at the possibility of a preliminary agreement to the agreement

proper for the sale of a house being upheld by the Courts.

Typically, in a Classification Agreement, what constitutes the consideration will be the price
albeit in instalments agreed between the Classification Society and the Ship-owner for the
survey and inspection of a New Build Vessel, according to the rules of the Classification
Society'8; and also the price agreed between the Classification Society and the Flag-state for
the classification of the vessels in the latter's register to ensure compliance with relevant

international conventions.

Advertisements by Classification Societies could constitute an invitation to treat, because it is
presumed that Class is courted by ship-owners who wish to have their vessels classified by a
certain Classification Society. On the offer of the Ship-owner, the society then accepts to

survey and inspect the vessel according to its rules and guidelines.

'8 See generally Goldrein, 1. & Turner, P. Ship Sale and Purchase, 4™ ed, (London: LLP, 2003), p.2.

The contract to classify a vessel could also be entered into with the particular classification society by

the ship-yard on the ship-owner’s behalf, either in the case of new build or a conversion.
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2.2 Potential Contractual Relationships and Status of Class as a Contractor

A Classification contract by its nature will not necessarily be one for the sale of goods, rather it
more aptly fits the mould of a contract for the supply of services. These two forms of contract,
the first governed by the Sale of Goods Act, 1979, and the second governed by the Supply of
Services, 1982, have a fundamental difference between them. In the former, the duty on the
seller/supplier of goods is strict, whereby he is compelled to supply goods, which are of
satisfactory quality and non-defective. In a contract for services, the provider is usually under a
duty to exercise care and skill that is expected in that particular trade. In effect, what a seller
proposes is more or less a ‘guarantee’, that he will tender the goods identified in the contract.’
In a contract for the supply of services however, such as a Classification contract, it has been
widely noted that a Classification Society does not guarantee the seaworthiness of a vessel.
Rather, it proposes to survey and inspect a vessel in line with its published rules, guidelines
and standards.? In line with Section 4 of the Supply of Goods and Services Act, 1982,
though, the responsibility of the seller/provider is elevated to a strict liability position, where

materials have to be provided under the contract as well.

The requirement to exercise due care and skill as provided in the Supply of Goods and
Services Act, imports, it will appear, the element of tort into a contract. The corollary of this is

that where the parties will have remedies in contract, where services are involved remedies in

' Note the Niru Battery Manufacturing case where one of the defendants, SGS, was liable to oversee
the loading of the particular goods it had specifically identified. SGS was by all means not a seller of
goods in this case, rather it was a supplier of services, not unlike a classification society.

2 Great American Insurance Co. v. Bureau Veritas (1972) 1455; Sundance Cruiselines Corp v.
American Bureau of Shipping (ABS) (The Sundancer) (1994) Lloyds Rep, 183
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tort are likely to emanate from the contract as well. Goode?! notes that in a contractual setting,
the elements of contract, tort and restitution can become manifest. Therefore, in one matter, a
claim in contract can take the form of the plaintiff who has not obtained the mutually agreed
service that he has paid for. A claim in tort may arise from the same setting, thereby terming it
a contractual tort. It may have the added ingredient of negligence in performing the service, or
misrepresentation in the ability or expertise in performing the service. The claim in restitution
may take the nature of an action for recovery of funds expended towards the provision of the
contracted service. Restitution is usually invoked where there has been a total failure of
consideration. Distinguishing factor in a restitution claim is that the defendant has benefited

from the contract with the innocent party/plaintiff, who has not obtained his expected bargain.

The range of work that class performs means that it enters into various types of contracts. They
provide specialist service and like every other organisation need to earn revenue to fund their
operations and adequately remunerate their staff. To continue with their research and

development, Classification Societies need some means with which they can operate.

The conventional parties that a Classification Society will contract with for the provision of
classification services are the Ship-owner and Flag-states, and these represent the various
capacities in which Classification Societies perform their duties, as regard a ship-owner, often
in a private capacity, essentially to survey an inspect the hull and machinery of the vessel, and
with a Flag-state in a public capacity, to ensure certain international conventions?2 are complied

with.

! Goode, op cit, p.71
2 These include the SOLAS Convention, 1074 and the Load Line Convention, 1966
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It should be noted that the majority of the actions between class and another party have been
largely instituted by the other party, whether it is the ship-owner2 in contract or in a tortuous
capacity stemming from the contract; or the cargo-owner?* in a purely tortuous capacity.
Considering the nature of the specialisation of classification societies, it is imperative that a
contract is entered into by it and another party requiring its services. Should there be a dispute
between the parties the contract will be the focal point of reference in a bid to resolve such
dispute, in the belief that both or all parties in the contract had fully intended to be bound by the
clauses in the contract. In effect, parties will refer to the contract between them initially and
resort to any remedies contained therein before looking for an alternative means of
recompense available to the aggrieved party?. In this regard, the never-ending battle between
contract and tort emerges in terms of which form of law between the two should supersede the
other where there is a claim.?8 Krauss believes it is the general presumption, in the course of
undertaking to be bound by the tenets of a contract, that both parties are of equal bargaining
power. Where this is not the position, the State may come to the aid of the ‘lesser’ party

through the mechanism of tort in the event of a dispute or a breach of the term of a contract.?”

The primary duty of Classification Societies, as the relevant cases discussed in this study
illustrate, is to survey and inspect a vessel and ensure it is seaworthy according to their

published rules and standards to embark on a voyage with regard to passengers and/or cargo.

% The morning Watch (1990)

** The Nicholas H [1996] 1 Lloyds Report 299

»* American Bureau of Shipping v. Tencara & Others, United States Court of Appeals for the Second
Circuit, March 17, 1999; Docket No. 98-7823 (L)

% See generally, Krauss, M. “Restoring the Boundary, Tort Law and the Right to Contract”, Cato
Publications, Policy Analysis, June 3, 1999

# ibid, p.3
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Class basically brings into practice the aims of the guidelines and standards of the International
Maritime Organisation (IMO) and the international conventions, which the IMO has helped to
put in force. These Conventions include the Load line Convention of 1966 and the Safety of
Life at Sea Convention, 1974.28 These had their origin from the United Nations Convention on
the Law of the Sea (UNCLOS) under the duties of a flag state upon the registration of a ship.
Article 94 of UNCLOS particularly specifies that the flag state must “effectively exercise its
jurisdiction and control in administrative, technical and social matters over ships flying its flag”
and take “such measures for ships flying its flag as are necessary to ensure safely at sea...”?
Most Flag States delegate the duty of putting the effects of the Conventions to Classification
Societies, who merely act on behalf of flag States in a statutory capacity and in this regard are

termed Recognised Organisations.

The relationship between a Ship-owner and a cargo-owner will necessarily be governed by the
Hague, Hague-Visby or Hamburg Rules, which delineates the extent of the Ship-owner's
responsibility towards his vessel and the cargo on it in a contract This duties3® imposed by the

Hague Rules has been held to be one which is non-delegable to another party by the Ship-

%8 These have been discussed in Chapter 1 of the thesis.

¥ ibid

*® The most important duty here is the duty on the ship-owner to ensure that the vessel is seaworthy at
the beginning and usually during the course of the voyage. This is also replicated in the marine
insurance contract between the ship-owner and the underwriter of the vessel, whereby should it be
proven that the vessel was not seaworthy at the time of the voyage, the insurance is deemed null and
void. Please see generally, Marine Insurance Act, 1906 and the International Hull Clauses (IHC)
2003
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owner3!, and in this connection we analyse the duties of a Classification Society and a Ship-
owner in a contract to classify a vessel. There are different types of contracts which can arise

between a Ship-owner and a Classification society and these include a contract for the survey
of the construction of a brand new vessel, a survey for the conversion of a vessel from one
purpose to another and a periodic survey during the working life a vessel.3? In these contracts,
while certain obligations remain unchanged, others will vary according to the particular type of
contract. These contracts purport to establish the position of the Ship-owner and that of the
Classification Society and the extent to which the Classification society is responsible for the

survey and inspections they conduct on the vessels.

The contract between the Classification and the Flag-State is one that varies slightly from that
between the Society and a Ship-owner in the sense that the Flag-State appears to adopt a
dominant role akin to that of the Classification Society in its contract with a Ship-owner. The
purpose of this chapter will be to analyse the peculiar provisions in a Classification contract

between the various parties it enters into agreements with.

2.3  Range of Standard Form Classification Contracts

In this section, some of the clauses in the agreement between class and ship-owners for both
new construction vessels and an existing vessel will be analysed. This constitutes the private

role of classification societies Further, | shall analyse the clauses in the agreement between a

3! Great American Insurance Co. v. Bureau Veritas (1972) AMC 1455

32 Please see the classification contracts in the appendix section.
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flag-state and classification societies, therein referred to as recognised organisations (RO), and

this constitutes the public role of classification societies.

Certain factors that feature in these contracts include the issue of equal bargaining powers
between the parties. In the contract between the Classification Society and the Ship-owner, it
will appear that the Society has the advantage from the seemingly rigid clauses that appear to
favour the Classification Societies. In the contract between the Flag-state and the Classification
Societies, however, the Flag-state in the form of its national maritime organisation appears to

be the party with the upper hand in the agreement.

2.3.1 Private Contracts

2.3.1.1 Common Terms in Lloyds Register (LR) Contract for Marine Services during
Construction

Lloyds Register is the premier classification society and it has a standard form contract with
which it enter into legal relations with prospective client ship-owners/shipyards. The contract
over the years has undergone some modification to the clauses to reflect current times,
particularly with regard to the liability clause.3® This is due, in no small part, to the spate of legal
actions being instituted by the plaintiffs against classification societies over classification work

that has been undertaken on their vessels or in the case of third-parties (usually cargo-owners),

% Clause 12 of the Lloyds Register Contract for Marine Services during construction. This clause has
been said in the industry to render LR just about ‘untouchable’ should an action for breach of contract

or duty of care be brought against LR by a prospective plaintiff.
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for classification of the vessel ferrying their cargo. The clauses in the contract include as

follows:

1. Definitions

In these terms and conditions; (i) “Services” means any and all services provided fo
the Client by any entity that is part of the Client’s vessel, equipment or machinery; (ii)
the “Contract” means this agreement for supply of services, and (iij) the “LR Group”
means LR, its affiliates and subsidiaries, and the officers, direcfors, employees,

representatives and agents of any of them, individually or collectively

It is presumed that the services provided by LR include anything remotely related to the survey
and inspection of the vessel in order to obtain a Classification Certificate. The term ‘Client’ is
not defined and due to practice it is usually the Shipyard constructing the vessel that contracts

for the services of the Classification Society on behalf of the Ship-owner.34

A typical classification agreement is preceded by a prior agreement between the Ship-owner
and the Ship-builder. When the Planning Committee of the Shipyard approves the design of the
vessel, the choice of the Classification Society to use comes into play. Ideally, the builder
would have a Classification Society it usually works with, which the builder may suggest to the
Ship-owner. On the other hand, the Ship-owner might have an idea of the Classification Society

he wants to work with, especially if such has been recommended by the insurance company

3 American Bureau of Shipping v. Tencara & others, Docket No. 98-7823 (L), 98-7893 (XAP);
http://law.touro.edu/2ndCircuit/March99/98-7823.html. Here the Shipyard contracted for the services

of the classification society, ABS, as an agent of the ship-owner.
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that he proposes to insure the vessel with.35 The theory of classifying a vessel with a reputable
Classification Society - typically a member of the international Association of Classification
Societies (IACS) - is based on the fact that the insurance premium payable by the Ship-owner

is considerably lower if his vessel is classed with a reputable organisation.

On reaching a consensus on the choice of the Classification Society®, a contract is agreed
between the Society on the one hand and either the Shipyard Manager, Ship Designer or the
Owner's Representative on the other hand, to survey the vessel based on the Society's Rules,
Guides and Standards. Generally, what the Classification Society will undertake to perform
initially is a Special Survey, which is executed once every fixed period of years, whereby the
vessel is given a thorough inspection. This is followed by an annual inspection, executed every

year in the interim period of the special survey.

The ‘LR Group' has been defined to include the Organisation with all its directors, employees
and associates, individually and collectively. This suggests that should any of LR's surveyors
undertake his activities on behalf of the Classification Society, there could be the element of
vicarious liability in the event of an action by an aggrieved party against the services executed

by LR.

% Clause 13.1.1 of International Hull Clauses (IHC) 2003 which provides that ‘the vessel shall be
classed with a Classification Society agreed by the Underwriters’
36 More often than not, the choice of the Classification Society will be at the discretion of the

Underwriter for the vessel with whom the ship-owner proposes to insure the vessel.
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2. FACILITY AND ACCESS

The Client agrees to give the LR Group entity concerned every facility and necessary
access to carry out the Services and undertakes to familiarise itself with the
appropriate Rules and Regulations and, where appropriate, ensure that all sub-
contractors and suppliers of components, materials or equipment do the same. The
Client also agrees to oblige its sub-contractors and suppliers to arrange the

necessary plan approval surveys and to pay the LR Group entity’s associated fees.

In this clause, the client is required to ensure that LR is given a favourable environment to
perform their duties for the vessel, through access to necessary materials in terms of survey
plans. In the same vein, the onus is placed on the Client to pay LR's fees and be aware along
with their associates of LR's rules and regulations. This may be an extra step on LR’s part to
dispense with any allegation that they have not performed their work as required whereby they
may refer to their rules and regulations for clarification. The mode of payment of fees is not
mentioned in this particular clause on the mode of payment whether it will be in instalments or

full payment made prior to performance of classification work or after the said performance.

1. The survey procedures undertaken by the LR Group entity including those followed
during periodical visits are published in the Classification Rules and Regulations.
Surveyors will not be in continual attendance at the builder's premises. As
construction and oultfitting are continuous processes, the Client has the overall
responsibility to the prospective owner to ensure and document that the requirements
of the Rules and Regulations, approved drawings and any agreed amendments made

by the attending surveyors have been complied with at all times.
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This clause is the first indication of the responsibility laid on the Client in the contract. It
stipulates that the surveyor will not always be on site, thereby suggesting that LR cannot be
said to be in control of the vessel, which then falls to the Client in this instance. This is reflective
of one of the issues that arose in the Great American Insurance Co. v. Bureau Veritas¥,
Sundance Cruises Corporation v. America Bureau of Shipping (ABS)3 and Marc Rich &
Co and Others v. Bishop Rock Marine Co. Ltd, Bethmarine Co Ltd and Nippon Kaiji
Kyokai (The Nicholas H)* regarding the question whether a Classification Society is in control
of the vessel to make it liable to the Ship-owners and cargo-owners respectively in a duty of
care. The Client is designated as the party responsible to the prospective owner with overall
responsibility of adhering to compliance with the Rules and Regulations of the drawings and
any amendments by the surveyors. This will appear like an extension of the Hague-Visby Rules
where the Ship-owner is solely responsible for the seaworthiness of his vessel. In the
Sundancer, it was held that the Ship-owner and not the Classification Society in that case,
ABS, was ultimately responsible for and in control of activities aboard the vessel, which

included the conversion, repairs and its maintenance 40

2, The interpretation of the appropriate Rules and Regulations for classification is the

sole responsibility and at the sole discretion of the LR Group entity concerned

Issue that arises here is that in the course of negotiating the contract for supply of

classification services, the Client has no input in the drafting of the contract, with no

371972 AMC 1455
** [1994] L.R. 183
*11995] 2 LR 299
“°11994] L.R. 183 at 212
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amendments to the standard contract and has to rely on the LR's interpretation of the

terms in the contract.41

5. Payment

The Client agrees to pay all undisputed portions of invoices for the services within 30
days of the invoice date. LR reserves the right to charge interest at an annual rate of
2% above the greater of the London Interbank Offered Base Rate (LIBOR) or the
equivalent in the country where the Client maintains its principal office on any amount
remaining unpaid beyond 30 days, and may withhold any or all Services until the

arrears, including interest are paid.

This is a fairly straightforward clause which stipulates the penalty should the Client fail to pay
an invoice after 30 days it has been issued. The issue of whether the payments can be made in
instalments appears to be at the discretion of LR, since no mention of payment by instalments
in the clause. What obtains in practice is that there may be a private arrangement to pay in
instalments for which an invoice is issued. There may therefore be five instalments of fee

payments for which five invoices will be issued*2

“! A representative of LR advises that in practice there is usually no input from the Client on this issue,
who are comfortable with the clauses in the contract.
*2 The American Bureau of Shipping (ABS) actually provides in its ‘Request for Class Agreement for

New Build at Clause 3a that ‘Fees are normally payable in three instalments unless alternate
arrangements have been agreed upon by both the Client and ABS. Any such special arrangements
should be defined in section Il on page 2. Fee quotations are based on a definite scheduled completion
date fixed at the time of entering into this Agreement. Should services extend beyond the anticipated
completion date, additional charges in accordance with the then current fee schedule shall be assessed
and invoiced along with the cost and expenses. This also applies to services performed at any

subcontractor.
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Where payment for class survey is agreed to be in instalments, certain factors have to be

ascertained here, which include:

i. is there a co-relation between such payment and classification by stages?

i. is the agreement to be interpreted in such a way that a section of the vessel is

inspected according to the part of the classification fees that have been paid?

i would the Client's failure to pay an instalment detract from the general duty to classify

the vessel?

The above questions may appear to be answered in the affirmative following the position in the
Buena Trader®. The survey by stages was one of the issues between the parties (Buyer and
Seller). Expert evidence was given to show that this was a convenient method of classifying a
vessel, especially one involved in long voyages most of the year. At least 20% of the vessel is
thereby required to be classified each year, over a period of five years. The survey by stages
employed in this case could imply that a fee instalment could have been agreed in the contract
between Lloyds Register, the Classification Society involved in that case, and the Seller, Sea

Tanker Sipping (PTE) Ltd.

An instructive case here is Fraser Shipyard and Industrial Centre v The ‘Atlantis Two'*

which concerned the order of priorities where classification and survey fees fell.

“11978]2 Lloyd’s Rep 325
“ (August 4, 1998) No.T-111-98 (F.C.T.D.)
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This was an application by Lloyd's for an order that it be given priority for amounts due to it for
classification services rendered to the "Atlantis Two" in 1997 and 1998. At the time of the
motion the "Atlantis Two" had been ordered to be sold pendente lite. The Acting Marshall had
requested that Lloyd's make it books and records available to potential purchasers. Lloyd's
refused to do so or to provide further classification services unless the Acting Marshall agreed
to pay its outstanding account in full. The Acting Marshall declined to pay the outstanding
account and the matter came before the court on the motion by Lloyd's. At the initial hearing of
the motion the Prothonotary urged the parties to attempt to reach a settiement of the dispute.
The parties were, in fact, able to achieve a settlement which was ultimately included in an
Order. The settlement was that Lloyd's would make its records available but reserved the right
to claim priority for its fees. Notwithstanding the settlement, the Prothonotary issued reasons in
which he commented that Lloyd's came to the court with "unclean hands" and that, under the
circumstances, it would have been premature and improper to have granted Lloyd's immediate
priority. The Prothonotary further commented that the English practice of having the Marshall
recommend payment of classification society fees at the conclusion of the sale (provided there
has been an enhanced sale price as a result of the classification societies cooperation) was a

sensible and workable practice.

7. Confidentiality
The LR Group will keep confidential and not use or disclose to any third party any
technical information or operating data (other than ship plans available on the LR
Group classification website: www.cdlive.lr.org) derived from the Client in connection

with the Services except as may be required by law or as may be requested by the
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Client. This obligation will survive termination of the contract. This obligation will not
apply to any technical information or operating data that was in the LR Group’s
possession before its disclosure to the LR Group entity in connection with the
Services, that is or becomes part of the public domain through no fault of the LR
Group or that otherwise becomes available to the LR Group from an independent

source not under a confidentiality obligation.

This is a conventional clause that alludes to confidentiality to be maintained by both parties. By
this clause, LR is required not to disclose information emanating from the relationship between
it and its Clients, and this duty survives even the duration of the contract. The exception though
appears to be that, should the information have come within LR's knowledge prior to entering
the contract, or the information somehow becomes public through no fault of LR, then the
obligation to maintain the confidentiality in that regard is dispensed with. The issue that arises
here is how it will be ascertained that the information being made public was through no fault of
LR.45 The clause does not specify how LR will be deemed not to be at fault for the
dissemination of the technical information. It can only be inferred that this may be resolved by

the parties through the medium chosen for the resolution of disputes.

8. The Contract continues in force until terminated by LR or by the Client, after giving

the other party 30 days’ written notice

% It will appear from a cursory glance at the clauses in the contract that they are designed to favour and
perhaps overly protect the classification societies. This is a feature of most standard form contracts,
where it cannot be said that parties are of the precise equal bargaining power. See generally Krauss, M.
“Restoring the Boundary, Tort Law and the Right to Contract”, Cato Publications, Policy Analysis,
June 3, 1999
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9. if the Contract is terminated by LR or by the Client before the Services are
completed, the fees will be calculated on a pro rata basis up to the date of the
termination. Any reasonable costs directly attributed to early termination and any

amounts then due will immediately become payable.

Clauses 8 and 9 both relate to termination of the Contract and Clause 9 in particular refers to
the termination of the Contract before LR completes its Services on the vessel. It clearly
stipulates that reasonable costs resulting from early termination and any erstwhile amounts
possibly resulting from earlier unpaid invoices are liable to be paid immediately. There is no
indication that LR will exercise a lien over the vessel or property of the Client should these

amounts remain unpayable following the termination of the contract.

Still on termination of the contract, Clause 4 of the ABS Request for Class Agreement for a
New Build* provides for the termination of the contract by ABS in the event of default in
payment of a fee instalment and the property of the Client in ABS' possession is subject to a
lien.47 Should LR purport to exercise a lien over the Client's property, the ruling in Ismail v.
Richards Butler' may be a guide, which typifies the position in a similar relationship between

a Salicitor and a Client. In this case, the issue at stake was the defendant’s lien over the

% This contract is the American equivalent of the LR contract for Marine Services during Construction
and it has virtually gone through has gone modifications as the Lloyds Register contract.

7 The Clause provides “In the event of a default in the payment of any fees assessed in accordance
with this Agreement, ABS shall have the right to terminate this Agreement and cancel classification;
the vessel, as well as all plans, drawings, specifications, information and reports in possession of ABS,
shall be subject to a lien for the payment of all fees and expenses due and owing by virtue of this

Agreement and the termination or default hereof.”

*11996] Q. B. 711
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plaintiff's papers for the latter's lack of payment of solicitors’ fees. The Court was in accord with
the lien exercised over the papers, but decided to apply the rules of equity by way of the
plaintiff (Ismail) paying a security into the Court, which amounted to the same sum claimed by
their defendant former solicitors. It is possible that in a similar situation where a Ship-owner
neglects to pay an instalment of fees and the Classification Society exercises its lien, the Ship-
owner may be compelled to pay some security into the Court’s account, which could be equal

to the amount originally claimed by the Classification Society.

What stands out in the above case however, is the notion that where a professional such as a
solicitor discharges himself from the performance of his contractual duty, such a professional it
appears, will not be in a position to exercise its lien over the Client's documents as was

proposed in the Ismail case*.

10. Class Certificate not constituting Seaworthiness

LR’s services do not assess compliance with any other standard other than the
applicable rules and codes of Lloyds Register of Shipping , international conventions,
or any other standards that are expressly agreed in writing by LR and the Client.
Without limiting the generality of the foregoing, the issuance of a class certificate
does not in itself constitute a guarantee that the vessel is seaworthy and does not
relieve the owner or operator of the vessel of its non-delegable duty to maintain the

vessel in seaworthy condition.

“ ibid, p.721 The general principle regarding a Solicitor who discharges himself from acting on his

Client’s behalf is that he cannot exercise any lien over the Client’s documents.
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This clause is particularly indicative of the furore between classification societies and their
detractors in terms of the function of a classification certificate. Judicial precedents so far hold
that the effect of a valid classification certificate is only enable ship-owners obtain favourable
insurance premium, and not to guarantee the seaworthiness of the vessel, which is solely the
ship-owner's responsibility,0 and general maritime law stipulates that the Ship-owner is
responsible for activities aboard his vessel and ultimately for its seaworthiness.3' The
international conventions mentioned above will necessarily include conventions like the
SOLAS, Load Line, MARPOL, etc which have been initiated by the IMO and bring into play the

public role of classification societies.

1. If the Client requires classification services relating to vessels, machinery, or

equipment in a jurisdiction in which LR itself does not do business (including without
limitation Brazil, Canada, Greece, and the United States of America), the Client

hereby acknowledges and agrees that these services will be performed by a

subsidiary or affiliate of LR that is part of the LR Group and that is authorised to
conduct classification surveys and issue certificates on the vessel, machinery, or
equipment, or by another person or entity that has been approved by LR to perform

services.

It is quite credible that shipping being such a global phenomenon, LR could be asked to
classify a vessel in virtually any part of the world. It (LR) appears to prepare itself for this

eventuality by requiring any of its subsidiaries or affiliates to undertake classification duties on

%% Sundance Cruises Corporation v. America Bureau of Shipping (ABS) [1994] L.R. 183
5! Hague Rules 1924, Hague-Visby Rules 1968, and the Hamburg Rules, 1978
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its behalf. It is expected that these will be exclusive surveyors5? who are licensed to operate in

the jurisdiction where such vessel or machinery is located.

12, Limitation of Liability

In providing Services, information, or advice, the LR Group does not warrant the
accuracy of any information or advice supplied. Except as set out in these Terms and
Conditions, LR will not be liable for any loss, damage, or expense sustained by any
person and caused by any act, omission, error, negligence, or strict liability of any of
the LR Group or caused by any inaccuracy in any information or advice given in any
way or on behalf of the LR Group even if held to amount to a breach of warranty.
Nevertheless, if the Client uses the Services or relies on any information or advice
given by or on behalf of the LR Group and as a result suffers loss, damage, or
expense that is proved to have been caused by any negligent inaccuracy in
information or advice given by or on behalf of the LR Group, then LR will pay
compensation to the Client for its proved loss up to but not exceeding the amount of

the fee (if any) charged by the LR for that particular service or information, or advice.

This clause is the piéce de resistance in the contract. It endeavours to limit the liability of any
LR worker remotely connected to LR. An issue that must be borne in mind however is the
compatibility of such a clause with the Unfair Contract Terms Act, 1977. This Act came into

existence in a bid to dispense with the often unequal bargaining powers between parties in a

52 The use of exclusive surveyors has come highly recommended by the EU following the Erika and
was one of the highlights in the Erika I package. Please see the chapter on the IMO and EU initiatives

on class.
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contract.53 Thompson says that the Act's ‘principal aim is the control of contract terms and of
notices, that purport to exclude or restrict liability that would otherwise arise in tort or for breach
of contract® The core of this Act may well be in its Section 2 whereby an exclusion clause is

required to pass the test of reasonableness. The section states as follows:

1) A person cannot by reference to any contract term or to a notice of given to persons generally
or to particular persons exclude or restrict his liability for death or personal injuries resulting

from negligence.

2) In the case of other loss or damage, a person cannot so exclude or restrict his liability for

negligence except in so far as the term or notice satisfies the requirement of reasonableness.

3) Where a contract term or notice purports to exclude or restrict liability for negligence a person's
agreement to or awareness of it is not of itself to be taken as indicating his voluntary

acceptance of any risk.

Most of the cases against classification societies have been over loss of cargo, in effect
property interests. Therefore, where cargo interests are involved, section 2(1) of the Unfair

Contract Act might so far not apply to Classification Societies. The provisions in the

3 See generally, Thompson, P.K.J., Unfair Contract Terms Act 1977, (London: Butterworths, 1978)

p.1 — ‘Despite the its title, the Act’s provisions are not limited to contract terms, they also apply too
notices that purport to exclude or restrict liability in tort’; Mann, F.A., ‘Unfair Contract Terms Act
1977 and the Conflict of Laws’, (1978) 27 I.C.L.Q. pp. 661 - 664

54 Thompson, P.K.J., Unfair Contract Terms Act 1977, ibid, p.1
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classification contract, which appear to insulate Class immensely, may well be dispensed with
where there is a situation of death and personal injury though.%® Further, from the provisions of
section 2(2), the test of reasonableness would appear subjective, and it is well worth
considering who assesses the reasonableness of the exclusion or restriction of fiability. Besides
repudiating any form of responsibility at all for any act or omission that could have derived from
LR, the clause will appear to not to be feasible for non-compliance with section 2(2) of Unfair
Contract Terms Act, 1977, which stipulates that “in the case of other loss or damage, a person
cannot so exclude or restrict his liability for negligence except in so far as the term or notice

satisfies the requirement of reasonableness.”

Where the contract is agreed to with this limitation of liability clause, it is most likely that in the
event of a breach of a term of the contract by LR, there will be recourse to tort provisions to
resolve the dispute.58 In as much as this particular clause, in form, is termed “Limitation®, in
substance it is essentially an ‘exclusion of liability' clause, repudiating any form of liability even
for a breach of warranty in the contract. The Unfair Contract Term Act negates the inclusion of
such a term as an exclusion clause so long as the plaintiff disputing the term can be deemed to
be a consumer. It is worth mentioning that the Exclusion clause in the Sundancers” was held
by the Judge to be so extensive that it breached public policy, where the clause excluded all

liability on its part towards the other party.

% Hobhouse, LJ in Perrett v. Collins (1998) 2 LR 255

% Clause 12 of the LR contract serves to protect LR, which would leave the ship-owner with no option,
but to resort to tort law, invoking the provisions of the Unfair Contract Terms Act, 1977.

%7 Sundance Cruises Corp v. American Bureau of shipping, [1994] L.R. 183, 1994 AMC 1, 114 S.Ct
(1994)
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13. Loss of Profit - Economic Loss Clause

Notwithstanding the previous clause, the LR Group will not be liable for any loss of
profit, loss of contract, loss of user, or any indirect or inconsequential loss, damage,
or expense sustained by any person caused by any act, omission, or error or caused
by any inaccuracy in any information or advice given in any way by or on behalf of the

LR Group

This clause provides that no party (it is contemplated that third parties may be included here)
may hold LR liable for loss of profit, loss of contract or loss of use. In effect this clause
stipulates that LR cannot be held responsible for any economic loss that any party®® may incur
through any act or omission performed by LR or on its behalf. The Courts have in the few
decisions involving classification societies regarded them as not liable in economic loss to
plaintiff ship-owners or cargo-owners, which sort of loss has not been favourably looked upon
in the British jurisdiction®. This may not be the case for instance in Australia and Canada,
where claims for economic loss have been dispensed with more often in favour of the

claimant.60

%% In this instance, this could be an exclusive surveyor acting on LR’s belalf

% Marc Rich & Co and Others v. Bishop Rock Marine Co. Ltd, Bethmarine Co Ltd and Nippon Kaiji
Kyokai (The Nicholas H) [1995] 2 LR 299; Mariola Marine Corporation v. Lloyd's Register of
Shipping (The Morning Watch) [1990] 1 Lloyd's Rep. 547

% Rivtow Marine Ltd v. Washington Iron Works [1974] SCR 1189; (1973) 40 DLR (3™) 530; Caltex
Oil (Australia) Pty v. The Dredge Willesmstad (1976) 136 CLR 529; Perre v. Apand Pty Ltd (1999)
198 CLR 180; Fortuna Seafoods P/L Trustee for the Rowley Family Trust) v. The Ship Eternal Wind
[2005] QSC 4Supreme Court of Queensland, 14 January 2005
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14. No LR Group entity will be liable or responsible in negligence or otherwise to any
person not a party to the agreement pursuant fo which any certificate, statement data,
or report is issued by an LR Group entity for (i) any information or advice expressly or
impliedly given by an LR Group entity, (i} any omission or inaccuracy in any
information or advice given, or (iij) any act or omission that caused or contributed to
the issuance of a certificate, statement, data or report containing the information or

advice. Nothing in these Terms and Conditions creates rights in favour of any person

who is not a party to the Contract with an LR Group entity.

This clause particularly mentions third parties and states that they do not derive any rights from
this contract.8! This provision apparently adopts the same stance as most of the English and
America case-law observed in the earlier clause. The Nicholas H held that a cargo-owner
cannot hold a classification society liable in a duty of care to him if there was no indication that
he relied on the certificate of that classification society or much less was aware of the particular

society that surveyed the vessel ferrying the cargo.

This clause coupled with the preceding one, are both the crux of the arguments being levelled
against Classification Societies by Ship-owners and third parties like cargo owners. Besides
repudiating any form of responsibility at all for any act or omission that could have derived from
ABS, the clause will appear to not to be feasible for non-compliance with section 2(2) of Unfair

Contract Terms Act, 1977, which stipulates that “in the case of other loss or damage, a person

¢! This will appear to be at divergence with the provisions of the Contract (Third Parties) Act 1999

66



Contemporary Perception of Classification Chapter Two
Societies from a Legal Perspective

cannot so exclude or restrict his liability for negligence except in so far as the term or notice

satisfies the requirement of reasonableness. 62

15. No omission or failure to carry out or observe any stipulation, condition or obligation

to be performed under the contract will give rise to any claim against LR or any other
LR Group entity, or be deemed to be in breach of contract, if the failure or omission

arises from causes beyond that entity's reasonable control.

What constitutes ‘causes beyond reasonable control' may well be a matter left to the Courts to
decide, where there is indeed a failure or omission to perform a term in the Contract.53 It is
possible that the parties may have a preamble to the contract that could delineate the instances
where either party may not be liable for non-observance or non-performance of a term or

condition in the contract.

52 Perrett v. Collins [1998] 2 L.R. 255 at 262, where Hobhouse LJ in dispensing with the
requirements of fairness, justice and reasonableness where proximity has been established said‘... none
of the more sophisticated criteria which have been used in relation to categories of liability for mere
economic loss need to be applied in relation to personal injury.” The facts of this case are discussed in
the next chapter on class and tort.

 An Act of God could be included in the schedule to contract as a cause beyond LR’s control.
However, in the unlikely event that an exclusive surveyor working for LR should be inspecting the
vessel and in disregard to health and safety procedures happens to be smoking a cigarette, which he
fails to stub out and that results in the damage to the vessel, it is envisaged that this would not fall in

the category of ‘causes beyond reasonable control.’
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2.3.1.2 Terms in the ABS Request for Class Agreement for Classification of an Existing
Build

The role of a classification society in a contract with a ship-owner to survey and inspect an
existing build can be the same in form as the contract for a new build. A particular difference
besides the obvious one of there already being a physical vessel in the former type of contract,
and that the vessel is yet to be built in the latter type of contract, is the fact that in the contract
to survey an existing vessel, the classification society might have been in an earlier contract
with another (or even the same) ship-owner to provide classification services for the vessel. In

this regard, the classification society will be in on somewhat familiar territory with the vessel.54
The terms in this particular Agreement follow the same format as the one for a new build
vessel, except for some variation in a few clauses, which obviously point to the vessel to be

classified being an already existing build. These differing clauses will be highlighted as follows:

Payment Conditions

It is mentioned in paragraph (a) that “Fees for classing this vessel are payable for services

provided regardless of whether or not the vessel is classed”

* Evidence of the classification society having previously surveyed the vessel ideally should be in the
records of the vessel. Where the ship-owner or shipyard (if the vessel is being converted from one
purpose to another) usually engages the services of a particular classification society, it would be more
comforting to re-engage this classification society to survey the current vessel especially as it has had

previous dealing with it.
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While the related clause in the Agreement for a new build specifies that the fees for the
classification are payable in three instalments, the current clause herein merely states that the
fees are payable. This may imply that it is possibly a one-off, non-negotiable payment. This
could be justified by virtue of the fact that the vessel being an already completed construction
may not warrant the amount of fees payable in the case of a new build, wherein more attention
to detail could be required in its very construction. Further, being an already existing vessel, it
is more than likely that the vessel is already in class, or at most has been classified by another
Classification Society, thereby, but not definitely, dispensing with most of the survey and

inspection that the current Classification Society has to do.

Assignment & Sale

The second paragraph in this clause reads as follows:

“If Client shall breach any provision hereof or shall become insolvent, enter voluntary
or involuntary bankruptcy or receivership proceedings, or make an assignment for the
benefit of creditors, or should the vessel be arrested or sold at auction or at a
Marshall’'s sale, ABS shall have the right (without limiting any other rights or remedies
which it may have hereunder or by operation of law) to terminate this Agreement,
whereupon, ABS shall be relieved of any and further obligation hereunder and Client
shall be liable to ABS for all resulting damages. ABS’s right to require any
previous waiver, forbearance, or course of dealing hereunder shall not affect

strict performance of any obligation
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The last sentence highlighted in the above clause in italics ends with the following sentence in the

corresponding Clause in the ABS Agreement for a new build:

“ABS’s right to require strict performance of any obligation hereunder shall not be

affected by any previous waiver, forbearance, or course of dealing”

Relevant question here is what precisely does ABS require? Both contracts (for existing build and new
build) require strict compliance with the terms of the contract. At first glance, however, it will appear that
the emphasis in the Agreement for an Existing Build is on ‘previous waivers, forbearance, or course of
dealing’, while the emphasis in the Agreement for a New Construction Vessel is on ‘strict performance
of any obligation’ under the Classification Agreement. It is further observed that the part of the clause in

the Existing Build Agreement in contemplation is written in the present tense, ‘shall not affect...’

Access

The last paragraph in this clause in both the Agreements for a New Build and an Existing Build

reads as follows:

Client shall provide ABS with the following documentation before issuance of a full

term classification certificate:

a. Plans and calculations required by the Rules for review

b. Technical description and data, including material specifications
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There is a sub-paragraph (c) in the relevant portion of the Existing Build Agreement, which

reads

‘All the necessary documentation as required under IACS for transfer of class’

This marks an essential difference between the New Build Agreement and an Existing Build
Agreement because in the former case, the vessel is being classified with ABS from inception
to the eventual completed construction, therefore no other Classification Society is involved. In
the latter form of Agreement though, the vessel might have done the rounds between various
Classification Societies, hence the need for the documents that have accompanied the vessel
from the beginning. This ideally will be governed by International Association of Classification
Societies (IACS) inspired Transfer of Class Agreement which was initiated after the Erika
aftermath of December 12, 1999 to implement transparency in the Classification system and
prevent rampant class-hopping in a bid to evade the mandatory requirements b reputable

Classification Societies.

23.2 Public Contracts

The contracts that the classification societies undertake in this regard are with flag-states
where the position that obtains with ship-owners and ship-builders in a private contract is

somewhat reversed. In this contract, the classification undertakes to assess that the vessels
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registered with the maritime administration of the flag-states observe the guidelines and

standards stipulated by the IMO.5

2.3.2.1 TERMS IN THE DANISH CLASS AGREEMENT 2005 BETWEEN DANISH
MARITIME AUTHORITY AND FOLLOWING RECOGNISED ORGANISATIONS:
American Bureau of Shipping, Bureau Veritas, Det Norske Veritas, Germanisher
Lloyd, Lioyds Register, Nippon Kaiji Kyokai and RINA Sp.A. Registro Italiano

Navale Group

The current Agreement was agreed between the Danish Maritime Authority (DMA) and the
above-mentioned Classification Societies in May 2005 largely in response to the European
Union Directive 2001/105/EC, which in turn largely owed its origin to the Erika sinking in
December 1999. Some of the pertinent clauses in this Agreement will be reviewed both in their

capacity herein as express terms.

% The Load line Convention of 1966 and the Safety of Life at Sea Convention, 1974, as discussed in
Chapter 1 of the thesis.

6 Please see the DMA Agreement with its Annexe I in the thesis appendices. The Agreement has been
entered into with the Classification Societies (recognised organisations) at various times from April
1996, with a new one entered in February 2001 following the adoption of the European Union’s
Council Directive 94/57/EC. This agreement instituted a system of a “more permanent” legal
agreement supplemented by a number of technically oriented annexes. A new set of annexes was
issued 25 February 2002 and the delegation was brought in line with the SOLAS amendments entering
into force on 1 July 2002. The “Danish Class Agreement 2003, is a revision of the 2001 agreement
and rewriting of the 2002 annexes. The Danish Class Agreement May 2005 includes the original
agreement issued 27 September 2003, and a revised annex I and II primarily because of the new
MARPOL Annex VI, but also with the intention to improve the reporting scheme of the RO to the
DMA. In addition, a new annex III includes the Danish National Regulations additions).
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1.1

1.2

1.3

1.4

Introduction

This Agreement is issued in accordance with Technical Regulation no.5 of 9 August

2002 on recognition and authorisation of organisations undertaking ship inspection

and survey.

The Technical Regulation contains regulations which implement the European
Union’s Council Directive 94/57/EC (as amended — 97/58/EC and 2001/05/EC) on
common rules and standards for ship inspection and survey organisations and for the

relevant activities referred to as the “Class Directive”

Further, the “Guidelines for the authorisation of organisations acting on behalf of the
Administration”, IMO Assembly resolutionA.739(18) and the Annexes thereto,
hereinafter referred to as “Resolution A.739(18)", and the “Specifications on survey

and certification functions of recognised organisations acting on behalf of the
Administration, IMO Assembly Resolution A.789(19), hereinafter referred to as
Resolution 789(19), is agreed upon by the American Bureau of Shipping, Bureau
Veritas, Det Norske Veritas, Germanischer Lloyd, Lloyd’s Register, Nippon Kaiji
Kyokai, RINA S.p.A Registro Italiano Navale Group, hereinafter referred to as ‘RO’
and the DANISH MARITIME AUTHORITY, hereinafter referred to as ‘DMA” with
respect to the performance of statutory surveys and the issuance of relevant

certificates

Irrespective of this Agreement, the ministry of Business, Trade and Industry and the

DMA are responsible for survey, certification and other matters relating to the

seaworthiness of Danish Registered Ships pursuant to Danish Legislation.
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2 Purpose

2.1 The purpose of this Agreement is to authorise the RO to perform survey and

certification services to the extent given in the Annexes fo this Agreement.

2.2 The purpose of this Agreement is also to define the scope, terms, conditions,
requirements and co-operation between RO and DMA, relating to all Danish
registered ships or Mobile Offshore Drilling Units (MODUs) in class by the RO and to

the Companies responsible for operating the Danish registered ships and MODUs.

This introductory clause specifies the parties to the Agreement as well as the statutory force
behind it. It points out early in the contract that the Danish legislation will apply on issues
regarding the seaworthiness of the Danish registered vessels, thereby signifying the relevant

choice of law to guide the Agreement.

23 Obligation of the RO to Class at least One Ship Under the Danish Flag

23.1  With reference to the Class Directive Article 5.1, the DMA may restrict the number of
organisations authorised fo carry out survey and certification services in accordance

with the needs of the DMA

23.2 The DMA will not authorise new ROs unless the RO is able to document that at least
one ship will be surveyed and certified by the RO within a reasonable time-frame. The
following clauses 23.4.3 and 23.4.4 are also applicable to new signees to this

agreement
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23.3

23.4

23.4.1

23.4.2

23.4.3

23.4.4

If, an RO which is authorised by the DMA ceases to have any ships under the Danish

Flag in class the RO shall inform the DMA without unnecessary delay

It the RO is not, within a reasonable time-frame able to survey and certify at least one

ship under the Danish Flag, the DMA may instate the following procedure:

Supervision of the RO according to section 13.1 will be suspended

If the RO fails to survey and certify one ship under the Danish Flag for a prolonged

time the DMA may choose to terminate this Agreement, cf. section 16

After receiving information from the RO, according to section 9.3, that ship will be
surveyed and certified by the RO, the DMA will decide whether any additional actions

is deemed necessary

The DMA will audit the RO within 6 months of the ships certification at the expense of

the RO

This section designates the core responsibility of the Classification Societies to the DMA and

the necessary nexus of undertaking the statutory certification of a Danish-flagged vessel on

behalf of the DMA. It is possible that ship-owners may prefer the certification of a particular

Classification Society for the conventional survey and inspection. The clause does not indicate

the method of choosing of any particular Classification Society to undertake the statutory

certification of the vessel. It could be that the selection process is at the discretion of the DMA

to select the Classification Society and perhaps on the strength of the proposal that the

Classification Society may present.
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2.3.3 Co-relation between the Private and Public Classification Contracts

The two types of contracts (with a ship-owner/shipbuilder on the one hand, and with a flag-
state, on the other hand) that a classification society which delineate its private and public role
respectively can have common clauses which run through both types of contracts, and these

will be analysed here.

2.3.3.1 Common Terms in ABS Request for Class Agreement for Classification of New

Construction Vessels and the Danish Maritime Authority Class Agreement

a. Accessibility to Information

Clause 8 of DMA Agreement — Information and Liaison - General

8.1 RO and the DMA, recognizing the importance of technical liaison, agree to co-operate

toward this end and maintain an effective dialogue.

8.2 The RO invites the DMA to participate in relevant technical Committees, efc.

8.3 The relevant regulations, rules, instructions and report forms shall be written in the

English language

84 The RO agrees to report to the Administrator information pertaining to services

performed pursuant to this agreement as follows. To this end RO shall:
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8.4.1 Provide the DMA with electronic access” to all Rules and Interpretations®

relevant to the DMA in respect of work carried out by RO in accordance with

this Agreement

8.4.2 Provide the DMA with access to forms, reports, checklists and instructions
that the RO surveyors use when conducting surveys on Danish Ships in

question according to the Annexes of this Agreement

Clause 7 of the ABS Agreement — Access

ABS, its officers, employees, servants or subcontractors shall have access to all vessels,
drawings, plans, records, places of manufacture and assembly or other items necessary to
complete the requested services. Client shall also grant access to auditors from ABS, the
International Association of Classification Societies (IACS) or flag Administration when

requested by ABS and accompanied by ABS personnel.

By these clauses in the Agreements, the need for co-operation between the parties to the
contract is reflected to dispense with possible bureaucratic red tape during the tenure of the

Agreement. The avenue is then created for the free flow of data between the parties.

7 By way of the Internet, CD-ROM, etc. It the actual regulations are not available on an electronic
format the RO shall provide the Danish Maritime Authority with one paper copy and keep it updated.
® For instance, a statement that only IACS Unified Interpretations are used and where they are

accessible electronically
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Section Il of the ABS Agreement and Sections 10 and 11 of the DMA Agreement are similar
regarding the mode of contact between the parties. ABS recommends that ‘all correspondence

should be addressed to American Bureau of Shipping, CDC Centre, 16855, Northchase

Drive, Houston, Texas, 77060 USA’. Such communication includes the payment of fees either
for classing a vessel or for re-classing and modifying a vessel. It further stipulates that other
addresses may be applicable as designated from time to time in writing between the parties,
and notices are required to be in writing, which are effective upon receipt, unless they are sent

by telex or fax and repeated by mail, in which case they are effective upon dispatch®?

b. Communication between the Parties

Clauses 10 and 11 of the DMA Agreement, titled ‘RO (Recognised Organisation) Way of
Communication’ and DMA Way of Communication respectively stipulate the method of
communication between the parties to the Agreement. Section 10 of the DMA Agreement is as

follows:

10.1  “The primary way of communication between the Danish Maritime Authority and the
RO are through the RO main representation in Denmark, unless otherwise agreed

between the DMA and the RO”

% asterix to section on Notices in the ABS Agreement
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10.2 The RO main representative in Denmark must be a legal party capable of

representing the RO in a Danish Court of Law, cf. section 22 of the agreement’®

10.3  The RO shall provide an official e-mail address for the purpose of this communication

10.4  For practical purposes, correspondence concerning new buildings, the fleet in
service, specific ships or MODUs may be solely between the DMA and the RO main
representation in Denmark or any part of the RO organisation to the discretion of the

RO (e.g. field office)

10.5 For use in case of accidents or other incidents involving ships at MODUs under
Danish Flag, the RO shall provide the DMA with a point of contact (Contact by phone,

fax and e-mail) that is responsive all year, 24 hours a day.

The above indicates amongst others, the requirement for the RO (Classification Society) to have some
presence in Denmark for ease of communication, and such representation must be capable of
representing the Classification Society in court.”* With these in place, there is no question that in the
event of an action brought against the DMA and any of the ROs it has an agreement with, that the RO
will be represented in court, without the inconvenience of distance forestalling the appearance of the RO
representative in the Danish Court. This provision also indicates in subsection 10.3, the need for

improvement in technology through the request for the provision of an e-mail address, which is

7 Section 22 of the DMA agreement titled Representation states: “The RO shall establish a local
representation of a legal nature on the territory of Denmark to ensure legal personality under Danish
law and the competence of Danish national courts.”

' It may be considered an indication of Denmark’s sovereignty to make this stipulation on local
representation and the reference to ease of communication would imply that ideally a Danish speaker,
if not a Danish national, would be considered. Obviously, using Danish nationals would necessarily

create employment for the local surveyors, who know the environment in which they operate.
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practically immediate, compared to mere mail, which with no surprises can get lost in the post. Email is

a virtually an improvement on the fax.

Section 11 DMA Way of Communication

11.1 The DMA shall provide RO with the necessary documentation for the purpose

of RO'’s provision of statutory certification services

11.2 The DMA will provide access to the above-mentioned documentation on its
web-site
11.3 Any questions about interpretations and/or ambiguities of this agreement

shall be forwarded directly to DMA’s “Class Society Secretariat”

Bearing in mind that Class undertakes the statutory compliance of vessels with international
conventions, subsection 11.1 of the DMA Agreement reiterates this position. In this section, the onus is
on the DMA to make accessible any documents/information that will enhance the RO’s performance of

their duty.

C. Limitation of Liability

Clause 15 of DMA Agreement - Liability

15.1.1 If liability arising out of any incident is finally and definitely imposed on the Danish

Government by a Court of law or as part of the seftlement of a dispute through
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arbitration procedures, together with a requirement to compensate the injured parties
for loss of or damage fto property or personal injury or death, which is proved in that
court of law to have been caused by a wilful act or omission or gross negligence of
the RO, its bodies, employees, agents or others who act on behalf of the RO, the
administration shall be entitled to financial compensation from the RO to the extent

that the said loss, damage, injury or death is as decided by that court, caused by the

RO. 72

Sub-sections 15.2 and 15.3 are identical to the above Section 15.1 up to the point of the word

‘extent’. Here subsection 15.2 ends with ‘the administration shall be entitled to financial

compensation from the RO fo the extent that the said personal injury or death is as decided
by that court, caused by the RO, up to but not exceeding an amount of €5,000,000.
Subsection 15.3 ends with ‘the administration shall be entitled to financial compensation from
the RO to the extent that the said loss or damage to property is as decided by that court,

caused by the RO, up to but not exceeding an amount of €2,500,000.

15.4  Neither party shall be liable to the other for special, indirect or consequential losses or
damages resulting from or arising out of services performed under this Agreement,
including without limitation loss of profit, loss of production, loss of contract, loss of
use, business, interruption or any other special, indirect or consequential losses

suffered or incurred by any party howsoever caused.

15.5 If the DMA is summoned or is expected to be summoned to answer for such liability

as mentioned above in this Article, the RO shall be informed without undue delay.

72 This is reflective of the current incidents of the Erika and the Prestige which are both discussed in

the IMO and EU chapter of the thesis.
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15.6

16.7

15.8

15.9

15.10

The DMA shall, for information purposes, send all claims, documents and other

relevant material to RO. RO shall be entitled to provide support and/or participate in

the defence of such claim, if RO deems it necessary or appropriate.

If the DMA fails to plead all appropriate available defensive measures then the RO

shall not be required to indemnify the DMA in accordance with the clauses 15.1, 15.2

and 15.3 above

The DMA shall not enter info any commitment or agreement within the framework of

this Agreement, which involves acceptance of such liability, as mentioned in sub-

clauses 1,2 and 3 above, without the prior consent of RO

While acting for the DMA under the Agreement, the RO shall be free to create

contracts directly with its clients and such contracts may contain RO’s normal

contractual conditions for limiting its legal liability

For the avoidance of doubt, nothing contained herein shall create or is intended to

create any new cause of action in favour of the DMA or third parties

This is one of the more pivotal sections of the DMA Agreement and other similar Agreements of

this nature that obtain in the European Union (EU). This is due to the fact that the earlier

subsections of 15.1, 15.2 and 15.3 were actually conceived by some of the northern European

member countries of the EU (including Denmark, Sweden and Norway), the United Kingdom's

Maritime and Coastal Agency, and the International Association of Classification Societies
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(IACS) together called the ‘Gothenburg Group.”3 Together, they proposed what was termed the
‘Gothenburg Formula’, whereby in the event of death or personal injury resulting from the wilful
act or negligence of a Classification Society, such Classification Society should be liable to not
more than €5,000,000. In the same vein, where loss or damage resulted from the wilful act or
negligence of the Classification Society, that Society's liability will be limited to €2,500,000. This
proposal was presented to the European Commission and the European Parliament, who were
amenable to the suggested liability regime. The enforceability of the Gothenburg Group
Formula however needed the final stamp of approval of the European Council of ministers

before it could become valid.

The Gothenburg formula was eventually adopted and modified to guide the final liability
provisions of Classification Societies to national maritime administrations in the EU Directive
2001/105/EC, which replaced the 1994 Directive of 94/57/EC. This latter Directive notably had
no liability provisions on the responsibility of Classification Societies to national maritime
organisations, and the initiative was taken by the International Maritime Organisation (IMO) in
October 1995 on this instance by virtue of a Model Agreement. Incidentally, Section 15.1 of the

DMA Agreement is modelled on the IMO Agreement, which states:

“If a liability is finally and definitively imposed on the State of the Administration for

loss or damage which is proved in a court of law to have been caused by any

™ Harrison, J., ‘Accountability of Classification Societies — The Role of Classification and Market-
oriented and Policy Issues’, (2001) 2 LS L C 1. Following the sinking of the Erika in December 1999,
leading to the issue of Classification societies’ liability through its perceived wilful act or negligence,
Italy adamantly refused to concede a ceiling amount to which classification societies acting on its
behalf in certifying vessels in its (Italy’s ) register would be liable, preferring instead the option of the

classification societies’ unlimited liability.

83



Contemporary Perception of Classification Chapter Two
Societies from a Legal Perspective

negligent act or omission by the Recognised Organisation (‘RO’), its officers,
employees or others who act on behalf of the RO under this Agreement, the
Administration is entitled to seek from the Recognised Organisation compensation up
to but not exceeding the amount of financial liability defined in the standard terms and

conditions of the RO.”™

More than any other factor, the Erika sinking in December 1999 galvanised the EU into action
to produce what resulted in the 2001 Directive. The liability figures, however, differ slightly
between the Gothenburg Formula and the liability provision in Article 6 of the 2001/105/EC
Directive, whereby the amount of €5,000,000 advocated by the Gothenburg Group upon death
or personal injury caused by the RO is substituted for €4,000,000 in the 2001 Directive, and the
amount of €2,500,000 liability upon loss of property or damage to property is substituted for
€2,000,000. Harrison explains that the figures in the Gothenburg Formula which were intended
to be maximum figures were converted to minimum maxima figures in the course of drafting the

2001 Directive. He said:

“In practical terms this means that each EU Member State cannot grant a financial cap on the liability (to

it) of its Recognised Organisation for an amount less than the figures quoted (which is Euro 4 million in

™ IMO (MSC/Circ.710). The situation that presents itself here is that flag-state actually has to be found
liable for loss or damage by a court of law before that flag-state can revert to the classification society
that was involved in the certification of the vessel in contention can be in turn be held liable for
negligent act or omission. This may all look good on paper as has been, but the viability of the
provision in practice has been questioned. See generally, Mikelis, Nikos ‘Liability of Classification

Societies — Does the EU Bite’, Seminar of London Shipping Law Centre, December 10, 2003
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respect of death and Euro million in respect of loss of or damage to property) — but can insist on higher

financial caps/limits or no limits at all!"’s

Clause 16 of ABS Agreement - Limitation of Liability

If any party to this Agreement relies on any information or advice given by ABS and suffers
loss, damage, or expense directly thereby which is proven to have been caused by the
negligent act, omission or error of ABS, its officers, employees or agents, or from breach of
any implied or express warranty of workmanlike performance in connection with the services,
or from any other reason, then the combined liability of American bureau of Shipping, its
officers, employees, agents or subcontractors to Client or any other person, corporation,
partnership, business entity, sovereign, country or nation, will be limited to the greater of a)
$100,00 or b) an amount equal to ten times the sum actually paid for the services alleged to

be deficient.

The limitation of liability may be increased up to an amount twenty-five times that sum paid for
services upon receipt of Client’s written request at or before the time of performance of
services and upon payment by Client of an additional fee of $10 for every $1,000 increase in

the limitation.

ABS shall in no circumstance be liable for indirect or consequential loss or damage (including,

but without limitation, loss or profit, loss of contract, loss of use) suffered by any person

73 Harrison, J., ‘The Framework of the EU Directive relating to Classification Societies’, “Liability of
Classification Societies — Does the EU Directive Bite?”” London Shipping Law Centre, December 10,
2003, p.3
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resulting from any failure by ABS in the performance of its obligations under this Agreement.

Under no circumstances whatsoever shall any individual who may have personally caused

the loss, damage or expense be held personally liable.

This provision is covered amongst others by the 1995 IMO Model Agreement, which
recommended that ‘while acting for the Administration under this Agreement the RO shall be
free to create contracts direct with its clients and such contracts may contain RO's normal
contractual conditions for limiting its liability.7® The DMA Agreement also provides for this
eventuality in Subsection 15.9. This is further reminiscent of the Sundancer case’?, where the
Bahamian Government delegated its statutory vessel compliance duties to ABS and at the
same time, ABS had a contract with Sundance Cruise Corporation to classify the vessel. The
fact that ABS was acting on behalf of the Bahamian Maritime Authority, however, was enough

for the Court to grant ABS immunity from action by the Plaintiff.”8

The ABS Limitation of Liability Clause in the last paragraph features the tort issues of non-
liability for economic loss. The plaintiff in a case against ABS will have to prove the necessary
element of forseeability on the part of ABS as well as having suffered actual loss. It further
implies that ABS is vicariously liable for the acts of its employees. By this, the ABS employees

are safe in the knowledge that there will not be a suit against them in their personal capacity.

¢ IMO (MSC/Circ.710)
711994] Lloyds Report, 183, 1994 AMC 1
" This point will be further analysed in the following chapter on class and tort.
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d.

Termination of Contract

Clause16 of DMA Agreement - Withdrawal, Suspension or Termination of Authorisation

16.1

16.2

16.3

16.4

The DMA is entitled to withdraw fully or in parts the authorisation given to the RO, if

175

the lafter no longer fulfils the criteria referred to in Clause 13.17, or if the proper body

of the European Union requests the withdrawal of the recognition

Notwithstanding the criteria specified in Clause 13.1 above, the DMA may suspend

the authorisation to carry out tasks specified in this Agreement, if it considers that RO
can no longer be authorised. In case of such a suspension, the DMA shall inform the
Commission of the European Union in accordance with the principles of the Class

Directive

If this Agreement is breached by one of t he parties, the other party shall notify the
violating party of its breach in writing. The latter shall within 30 days inform the former
about the steps it intends to take, and remedy the breach without undue delay, but
within 90 days at the latest, failing which the notifying party has the right to terminate

the Agreement immediately.

Either party may terminate this Agreement by giving the other party 12 months written

notice

” Clause 13.1 of the DMA Agreement states: The DMA is entitled to satisfy itself that the RO

effectively carries out its functions in accordance with this Agreement and that the RO’s quality system

continues to comply with the requirements of Appendix 1 of the Annex to the IMO Assembly
Resolution A.739(18) and to fulfil the criteria set out in the Annex to the Class Directive
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The corresponding term in the ABS Agreement for a New Build is the Clause fitled

‘Assignment and Sale:

“If Client shall breach any provision hereof or shall become insolvent, enter voluntary
or involuntary bankruptcy or receivership proceedings, or make an assignment for the
benefit of creditors, or should the vessel be arrested or sold at auction or at a
Marshall’s sale, ABS shall have the right (without limiting any other rights or remedies
which it may have hereunder or by operation of law) to terminate this Agreement,
whereupon, ABS shall be relieved of any and further obligation hereunder and Client
shall be liable to ABS for all resulting damages. ABS’s right to require strict
performance of any obligation hereunder shall not be affected by any previous

waiver, forbearance, or course of dealing”

These clauses essentially indicate the means by which the Agreement can come to an end
prior to the time originally intended by the parties. The DMA clause gives some specific notice
period ranging from 30 days, 90 days to 12 months depending on the particular situation that
arises. The ABS clause though in the Agreement with the Ship-owner does not specify any
particular notice period, rather the suspension/termination of the Agreement seems to be
dependent automatic with no avenue for redress. This is possibly due to the fact that an
assignment or a sale is by its nature final, especially in the instance of an innocent purchaser

with no previous knowledge.
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e. Dispute Resolution - Choice of Law

Ideally, the choice of law that will govern a classification contract (both in a private and a public
capacity), especially in the event of a dispute, should be clearly stipulated in a contract. In the
rather unlikely event that such a choice of law is not so stipulated, the Court could be guided
by, but not limited to, the intention of the parties where that is fathomable particularly, the place
of business of the parties, where contract is to be performed or the place of accident if it is

sinking or grounding involved.8

Clause 14 of ABS New Build and Existing Build agreement - Arbitration

Any and all differences and disputes of whatsoever nature arising out of this Agreement shall
be put to arbitration in the City of New York pursuant to the laws relating to arbitration there in
force, before a board of three persons, consisting of one arbitrator to be appointed by ABS,
one by Client, and one by the two so chosen. The decision of any two of the three on any
point or points shall be final. Until such time as the arbitrators finally close the hearings either
party shall have the right by written notice served on the arbitrators and on an officer of the
other party to specify further disputes or differences under this Agreement for hearing and
determination. The arbitration is to be conducted in accordance with the rules of the Society

of Marine Arbitrators, Inc. The arbitrators may grant any relief other than pure punitive

% In the United Sates of America, the Courts there are generally guided by Lauritzen v. Larsen (1964)
345 U.S. 571, which involved a choice between the law of the United States and that of Denmark. The
Court therein identified seven factors to be considered in making choice of law decisions which
include: i.) place of the wrongful act, ii) law of the flag, iii.) allegiance or domicile of the injured, iv.)
allegiance of the defendant ship-owner, v.) place of contract, vi.) inaccessibility of a foreign forum, and

vii) the law of the forum.
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damages which they, or a majority of them, deem just and equitable and within the scope of

the Agreement of the parties, including, but not limited to, specific performance. Awards made

in pursuance to this clause may include costs including a reasonable allowance for attorney’s
fees and judgement may be entered upon any award made hereunder in any court having
jurisdiction. ABS and Client hereby mutually waive any and all claims to punitive damages in

any forum

Client shall be required to notify ABS within thirty (30) days of the commencement of any
arbitration between it and third parties which may concern ABS'’s work in connection with this
Agreement and shall afford ABS an opportunity, at ABS’s sole option, to participate in the

arbitration.

Clause 14 of the DMA Agreement — Governing Law and Settlement of Disputes

14.1 The Agreement shall be governed by and construed in accordance with Danish law.
Any dispute arising in connection with this Agreement, which cannot be settled by
negotiations between the parties, shall be settled finally by the Civil Court in

Copenhagen.

14.2 In the performance of statutory certification services hereunder, RO, its officers,

employees, agents or others acting on its behalf are entitled to all the protection of
law and the same defences and/or counterclaims including, but not limited to any
immunity from or limitation of liability as would be available to the DMA and its own
staff surveyors or employees if the latter had conducted the statutory certification

services in question.
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Both clauses provide for the venue for the dispute resolution in New York and Copenhagen
respectively. In the ABS Agreements, arbitration is specified as the medium in the event of a
breach of the term of the Agreement. However, the word ‘arbitration’ is not precisely
mentioned, but hinted at in the DMA Agreement. It envisages some sort of negotiation between
the parties before final resort to the Civil Court. Clause 14.2 of the DMA Agreement is again
instructive regarding the position of Classification Society acting on behalf of a Flag-state,

where an action is brought against it by a Ship-owner®

In contracts of an international nature, arbitration is gradually assuming the role of the first and
preferred option for dispute resolution in the event of a dispute between the parties.8 It is
reputed to be more convenient, less contentious, less bureaucratic, and less susceptible to the
rigours of litigation, and it is obviously more acceptable if parties are in a long-term relationship
in which case litigation might only serve to further deteriorate the problem. Parties tend to be
more flexible, particularly, in their choice of law, and their forum conveniens, and choice of
arbitrators. The nationality of the parties does not as a matter of course bear on the choice of

law to be employed in the Arbitration.83

#1 The Sundance Cruises Case, op cit
%2 For a historical perspective on the choice of Arbitration in the event of a dispute, see generally,

Redfern, A & Hunmter, M., with Blackaby N. &Partasides C., Law and Practice of International
Commercial Arbitration, 4% ed, (London: Sweet & Maxwell, 2004); Karmali, A.E.. International
Commercial Arbitration, (Bombay: N.M.Tripathi Private Limited, 1974) p.13

8 Redfern & Hunter, ibid , p1:

113

.. at its core, international commercial arbitration remains much as it always was. It is a
private method of dispute resolution, chosen by parties themselves as an effective way of
putting an end to disputes between them, without recourse to the courts of law. It is conducted
in different countries and against different legal and cultural backgrounds, with a striking lack
of formality. There are no national flags or other symbols of state authority. There are no

ushers, wigs or gowns ~ simply a group of people seated at around a row of tables, in a room
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Often, it will be provided in the Arbitration Clause that the decision of the arbitrators is final. The
arbitrators comprise one appointed by each party and then one chosen by the appointed
arbitrators to act as a kind of umpire.84 They conduct the arbitration in accordance with the
Rules of the Society of Maritime Arbitrators, Inc. Also included in this clause is the term that the
arbitrators can grant orders so long as they are not punitive damages, which they deem just
and equitable, and are covered by the Agreement between the parties. Such orders include but

are not limited to specific performance.

While arbitration shares some features in common with litigation, such as formality (which is
getting more prominent in arbitration), delay, cost and enforceability, it has certain advantages

over litigation, which include:

a. Option of Institutional arbitration — Here a set of rules aimed at a particular trade or
industry are in place to guide a specific proposed arbitration. In the ABS Request for

Class Agreement, the Rules of the Society of Maritime Arbitrators are recommended.

b. Specialists in a particular field acting as the Arbitrators — This has the added
advantage of having experts presiding over a dispute with the expectancy on the part

of the parties that the proceedings will be expedient. Apparently, this can work both

hired for the occasion. To an outsider, it would look as if a conference or business meeting
was in progress. It does not look like a legal proceeding at all.”

8 this is the instance in Clause 14 of the ABS Request for Class Agreement
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ways in the sense that the fact that the Arbitrators are well-versed in their field could

only make them even more expensive.& Carr says:

“Cost and speed are often cited as or an advantage, however this may not always be the case.
Arbitrators with specialist expertise and experience, for example, in the construction industry
or computer industry are expensive. A dispute involving complex issues is likely to be
calculated on a daily basis. Despite popular belief, Arbitrators are not necessarily speedy.
Arbitrations involving intricate issues may last as long as court proceedings. Moreover, in an
arbitration agreement, parties may need to resort to court proceedings where an issue of law
needs clarification (see section 45 of the Arbitration Act, 1996), or where the issue involves a

third party who is not subject to the arbitration agreement’sé

C. Where parties opt to go fo arbitration in a class agreement, to resolve disputes, it
provides a certain element of privacy (keeping out third parties), which is not
guaranteed in a conventional action in court. A typical arbitration is usually is
conducted with just the parties, their counsel and the arbitrators in presence, quite
unlike the picture of a court, what with the throng that could accompany each of the

parties and the general public arena. It has been argued though that privacy does not

85 Article 5.3 of the London Court of International Arbitration (LCIA) Rules provides:
‘Before appointment by the LCIA Court, each arbitrator shall furnish to the Registrar a written
resumé of his past and present professional positions; he shall agree in writing upon fee rates
conforming to the Schedule of Costs; and he shall sign a declaration to the effect that there are
no circumstances known to him likely to give rise to any justified doubts as to his impartiality
or independence, other than any circumstances disclosed by him in the declaration. Each
arbitrator shall thereby also assume a continuing duty forthwith to disclose any such
circumstances to the LCIA Court, to any other members of the Arbitral Tribunal and to all
parties if such circumstances should arise after the date of such declaration and before the
arbitration is concluded.

8 1. Carr, Principles of International Trade, (London: Cavendish, 1999) p.138
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necessarily equate to confidentiality, in as much as arbitrations are considered
confident, since information therein is not available to third party. Carr notes however

that is lost where parties opt to go for.

A point to note in the Arbitration clause is the provision that the decision of the Arbitrators is
final. This is not necessarily the case in practice. It is possible that a party could challenge an
award by virtue of procedural deficiencies®?, or that the award was not given in the light of
equity and good conscience. A case which though not involving classification societies, but
could offer some guidance, is Macob Civil Engineering Ltd.(MCE) v. Morrison Construction
Ltd(MC)%. The defendant Morrison challenged the validity of an adjudicator's award on the
ground that it breached natural justice. The decision was made over payment for a construction
contract and MCE sought to enforce the decision, which had been made under the Scheme for
Construction Contracts (England and Wales) Regulations 1998 Schedule Part 1. MC's
argument was two-pronged. Firstly, it maintained that the adjudicator's decision was not
binding on the parties for breaching natural justice until it was determined and agreed in line
with paragraph 23 (2) of the Regulations that it was a valid decision; secondly, the Court was
precluded from enforcing the decision by virtue of Section 42 (1) of the Arbitration Act,

1996.89

%7 A final arbitration award may be set aside, for instance, where an earlier award in which the tribunal
had jurisdiction is a nullity because one of the parties had ceased to exist by the time of the final award.
Kazakhstan v Istil Group Inc [2006] EWHC 448 (Comm)

88 1999] 15 Const. L.J. 300; Times, March 11, 1999

% This provides “unless otherwise agreed by the parties, the Court may make an order requiring a party
to comply with a pre-emptory order made by the tribunal.
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The Court held in favour of MCE granting the declaration, as follows:

1. Parliament tried to facilitate the quick resolution of construction contracts by enacting
the Housing Grants, Construction and Regeneration Act, 1996, wherein adjudicators’

decisions are enforced pending final resolution of the criginal dispute on appeal. The

word ‘decision’ not being qualified, retained its ordinary meaning and remained a

decision under the Act, even if a party challenged its validity

2. The contract between MCE and MC appeared to exclude the provisions of the Section

42, Arbitration Act, 1996.

3. The Court will hesitate to grant a mandatory injunction to enforce a decision and an
affected party could always issue proceedings claiming amount due, followed by

summary judgement application to remedy the non-payment in such a decision.

Aligning the above case and the provision in Clause 14 of the ABS agreement, that an
arbitration award is final, could the contract be said to exclude the equivalent of Section 42 in
the American Arbitration Act? Following the outcome in Macob v. Morrison, it could be safely
assumed that a Court will deem an award between ABS and a client Ship-owner as ‘final
leaving the Ship-owner to such remedies as enumerated in the third paragraph of the Court's

decision.
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The above analogy helps to rationalise the provision in Clause 14 on the award of the
Arbitrators being final, because, in practice, it is most probably envisaged that there will be
some voluntary reference to the Court for the purposes of further elucidation on the terms of

the contract.%0

24  APPLICATION OF THE ROME CONVENTION AND CONFLICT OF LAWS

The Rome Convention applies to contractual obligations in situations involving a choice of laws
- even where the law designated by the said contract is that of a non-contracting State. Article 1

(2) gives instances where the Convention does not apply and include:

a. questions involving the status or legal capacity of natural persons;

b. contractual obligations relating to wills, matrimonial property rights or other family
relationships;

c. obligations arising under negotiable instruments (bills of exchange, cheques,
promissory notes, etc.);

d. arbitration agreements and agreements on the choice of court;

e. questions governed by the law of companies and other corporate and unincorporate

bodies;

% An arbitral award will not necessarily be final where issues arise therefrom on questions of law. See
Kershaw Mechanical Services Ltd v Kendrick Construction Ltd [2006] All ER (D) 21 (Mar), where
an appeal against an arbitral award on a question of law under the Arbitration Act 1996, section 69, and
the Technology and Construction Court Guide suggested that the award was the only relevant (or
admissible) document. Practitioners have advised that this is too restrictive and the court should also
receive any document that had been referred to and was needed to decide any question of law arising

out of the award.
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f. the question of whether an agent is able to bind a principal to a third party (or an organ
to bind a company or body corporate or unincorporate);

g. the constitution of trusts and questions relating to their organisation;

h. evidence and procedure;

i.  contracts of insurance which cover risks situated in the territories of the Member States

(re-insurance contracts are covered, however).

Article 1(2) (d) of the Convention excludes an Arbitration Agreement or Agreements on choice
of Courts in a Contract from the realm of the Rome Convention. This will be due to the fact that
a properly drafted Arbitration or Choice of Court Clause should at any rate stipulate the law of
the Particular country/countries that will govern the Contract.®! In spite of this, S.46 (3) of The
Arbitration Act, 1996 provides that ‘If or to the extent that there is no such choice or
agreement, the tribunal shall apply the law determined by the conflict of laws rules which it
considers applicable.” This will invariably set the stage for the Rome Convention to regulate

this portion of the contract.

Article 1 (2) (f) also refers to the inapplicability of the Convention to agency contracts,
executed on behalf of the principal in relation to a third party. This is in line with the peculiar
laws of agency that are usually in place in this regard and in the construction of the Contract,

reference can be made to these laws to govern the aspect of the agency.

°! The Choice of law and Jurisdiction Clause of the Lloyds Register Request For Classification of
Existing Vessel states: ‘Any dispute, claim, or litigation between LR and the Client arising from or in
connection with the services provided by LR, shall be subject to the exclusive jurisdiction of the English

courts and will be governed by English Law.’

97



Contemporary Perception of Classification Chapter Two
Societies from a Legal Perspective

Where the option of arbitration is inserted in a contract as a means of dispute resolution, it is
the rule that this should be adhered to before any other means. Recently, the option of
arbitration being mandatory where it has been provided for in a contract was made all the more
glaring. The case of American Bureau of Shipping v. Tencara & others® aptly illustrates the
positions in Articles 1 (2) (d) & (f) above. Here, there was an agreement between Tatiana
Lamazou, the owners of the Tag Haeur, and Tencara shipping yard for the construction of a
racing yacht that could “circumnavigate the globe in less than 80 days in competition for the
Jules Verne Trophy.” The terms of the Agreement included amongst others that the vessel will
be classed according to the quality standards and norms permitting approval of...the American
Bureau of Shipping (ABS), which was to be undertaken on Lamazou's behalf by Tencara;
Owners would be solely responsible for registering the vessel under the French flag; the
Owners would provide all necessary assistance to Tencara to ensure the yacht met the
approval of the French Authorities. To this end, a request for class agreement was entered into
by ABS and Tencara. The vessel was delivered, but met with some mishap. The other parties,
Lamazou and the Underwriters sought to bring an action in court against ABS, which the latter

sought to dispense with by virtue of the arbitration clause in the classification contract.

The District Court, the Court of first instance ruled that Tencara was bound by the terms of the
Arbitration Clause in the Agreement, dispensing with Tencara’s argument that it was acting as
an agent on the Owner's behalf. The Court held that an agent could act on its behalf as well as
the principal's in the course of agreeing a contract. Tencara could not detract from the fact that
it had benefited from fulfilling its ship construction contract by engaging the services of ABS for

classification. Further, the Owners were held bound by the terms of the Arbitration Clause as

%2 Docket No. 98-7823 (L), 98-7893 (XAP), http://law.touro.edu/2ndCircuit/March99/98-7823 html
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well to the extent that it had been the Classification Agreement had been entered into by
Tencara on their (Owner's) behalf. Judge Calabresi also made a point, which has been echoed

in The Sundancer® and Somarelf v. ABS%:

“We agree with ABS that the Owners received such benefits including, (1) significantly lower insurance

rates on the ‘Tag Heuer', and (2) the ability to sail under the French Flag™®

Davies has referred to what he calls the “Catch-22 position’ in the course of a third- party trying
to institute an action against a Classification Society. In effect, the more closely linked the third-
party is linked to the Classification Society, the more likely that that third-party will be bound by
the jurisdiction selected in the contract between the Classification Society and the contractual
party that the Classification Society and the third party have in common (here it will be the ship-
owner, the ship-yard, or the charterer). Conversely, the more distant the third-party is from the
contract between its contractual party and the Classification Society, the less likely, that third-
party will be bound by the terms of the jurisdiction Clause in that contract and as such this

could be the very thing that could dissociate the Classification Society from the third-party.%

The position in English law can be gleaned from Fibreco Pulp Inc. & others v. Star Shipping

A/S & others.% This was an appeal from the order of the Prothonotary in which the

% [1994] Lloyds Report, 183, 1994 AMC 1

%1989 AMC 1061

% http://law.touro.edu/2ndCircuit/March99/98-7823.html, p.4

% Davies, M., ‘Classification Society Liability in the United States”, International Colloquium on
Maritime Legal Liabilities, Institute of International Shipping and Trade Law, UWS, September 14-15,
2006.

%7 (October 20, 1998) No. T-2178-96 (F.C.T.D.)
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Prothonotary order that the action be stayed not only against parties to an arbitration
agreement but also against Defendants not parties to the agreement. The case involved two
shipments of pulp from Squamish, British Columbia to Finland via Rotterdam. The Plaintiffs
were the vendor of the pulp, the buyer of the pulp for resale, and the ultimate buyer/consignee
of the pulp. The Defendants were the Squamish terminal, the charterers, Star Shipping A/S,
and the owners of the various ships that carried the pulp. The buyer of the pulp and Star
Shipping had entered into a contract of affreightment that contained an arbitration agreement in
favour of London arbitration. The Prothonotary held that pursuant to the Commercial

Arbitration Act he had no alternative but to grant a stay of proceedings against Star Shipping.

The Prothonotary further noted, however, that the more interesting question was whether the
action ought to be stayed against the other Defendants who were not parties to the agreement.
The Prothonotary referred to Nanisivik Mines Ltd. v Canarctic Shipping Co. Ltd.%, where
the Court of Appeal ordered a stay against persons not parties to an arbitration agreement on
the grounds that "disposing of the issues between the two parties to the arbitration agreement
might, more likely than not, resolve the entire litigation". In reliance on this decision, the
Prothonotary noted that London arbitration "may well resolve the whole claim" and

consequently ordered that the entire action be stayed.®

%8 (1994), 113 D.L.R. (4th) 536

% 1t will appear from the Fibreco Pulp Inc case that where in English law is the choice of law, the
same catch-22 position referred to by Davies above in Davies, M., ‘Classification Society Liability in
the United States”, op cit, will apply, since the Court saw it fit to apply a stay of proceedings against
third-parties who were not party to the arbitration agreement. This would imply a co-relation were roles
to be reversed and such third-parties wished to institute a claim against the party in a different contract
with their own contractual party, they (the plaintiff third party) would be caught by Davies’ catch-22
theory and be bound by the choice of dispute resolution (usually arbitration) in the third-party contract.
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By virtue of Article 3 of the Rome Convention, 1980, the signatories to a contract may choose
the law applicable to the whole or a part only of the contract and select the court which will
have jurisdiction over disputes. By mutual agreement they may change the law applicable to
the contract at any time in deference to the principle of freedom of choice. This is what typically
obtains in well-drafted contract whereby there should be no recourse to the Rome Convention
on the applicable choice of law to govern the contract. In the odd, rather unlikely chance that a
choice of law and forum has not been clearly inserted in the contract, then the Rome

Convention becomes well-suited to regulate those aspects.

Regarding contracts for the supply of goods and services, the Rome Convention as
implemented by the Contracts (Applicable Law) Act 1990 was designed to protect the rights
of the consumer, through special provisions, according to the principle of the protection of the
weaker party. Unless the parties decide otherwise, such contracts are governed by the law of
the country in which the consumer has his habitual residence. In no circumstances may the
choice of law work to the disadvantage of the consumer or deprive him of the protection
afforded by the law of his country of residence where it is more favourable. These rules do not
apply to contracts of carriage or contracts for the supply of services in a country other than that

in which the consumer has his habitual residence.

The Rome Convention in Article 5 stipulates its application to consumer contracts. For our
purposes, we may assume that the ship-owner/ship-yard can be deemed consumers. As
pointed out in Article 4, in the event there is no clear stipulation of the choice of law that will
govern the contract, the law of the country where the consumer has his habitual residence will

supersede. The chances of the provision in Art 4 (1) occurring are quite slim because a typical
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contract will invariably include the law of the country and forum that will govern/construe the
contract. However, the choice of law made by the parties may still defer to law of the country of

consumer's habitual residence in certain instances.00

Therefore, in a situation where the choice of law in the contract is stipulated to be English law,
and the consumer’s habitual residence is not in the United Kingdom, it could well be that the
clause may be dispensed with on evidence that the Ship-owner can be deemed a consumer.
This situation, yet again may not arise in view of Art.4 (5), which advises that the earlier
paragraphs in Art.4 may be disregarded 'if it appears from the circumstances as a whole that
the contract is more closely connected with another country.” Here the insertion of English law
as the choice of law is in line with its heritage as the seat of maritime law in the world and

having a set of rules in the field seen by all in the industry as most reflective of it.

ILLUSTRATIVE CASES ON CHOICE OF LAW

The first case in this sub-section represents the position on choice of law as well as the

required jurisdiction in the event of a dispute surrounding the particulars of a Contract of

19 Art.5(2) of the Rome Convention provides — “Notwithstanding the provisions of Article 3, a choice
of law made by the parties shall not have the result of depriving the consumer of the protection
afforded to him by the mandatory rules of the law of the country in which he has his habitual residence:
-if in that country the conclusion of the contract was preceded by a specific invitation addressed to him
or by advertising, and he had taken in that country all the steps necessary on his part for the conclusion
of the contract, or

-if the other party or his agent received the consumer's order in that country, or

-if the contract is for the sale of goods and the consumer travelled from that country to another country
and there gave his order, provided that the consumer's journey was arranged by the seller for the

purpose of inducing the consumer to buy.”
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Insurance of a vessel. This case is unique in that the clauses in question in the Contract of

Insurance are on the classification of the vessel.

251 Sun Alliance & London Insurance Plc, Watkins Syndicate Singapore Pte Limited,
Swiss Re, Groupama Transport v. Pt. Asuransri Dayin Mitra TBK, P.T. Pelumin
and/or Owners The "No 1 Dae Bu"101

The vessel, No1 Dae Bu, was insured by ADM, and reinsured by Sun Alliance through a
broker. It was insured on the MAR 91 Policy, and on a voyage cover which was stated for a
voyage from Yeo-Su Port in South Korea to Batam in Indonesia. It was also insured on a Time
Policy for 43 days from June 28, 2006 to August 9, 2006. The insurance was under an
Endorsement by the broker's cover note whereby the cover for two vessels owned by Pelumin

and already insured by ADM was extended to the present vessel.

On 4 July, the Vessel was struck by a typhoon. At the time she was anchored half-a-mile off-
shore at Yeo Su. Work was being carried out on the engine preparing for the voyage to

Indonesia. The anchor dragged and the Vessel went aground on a breakwater just off-shore.

The Hull cover was for "Trading" in "Indonesian waters only". An additional premium was
payable for cover for the delivery voyage from Korea to Indonesia which was "subject to vessel
being in class and crewed to class standards". "All other terms and conditions" were as

provided for by the Policy.

101 5006 WL 901127 (QBD (Comm Ct)), [2006] EWHC 812
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The Reinsurance was also extended to cover ADM's exposure under the Endorsement by an
Addendum No 04 to the main cover. Notably, the Addendum, in contrast to the Endorsement,
included cover for the Vessel "whilst in Korea, her sea trial and a delivery voyage from Yeo Su
Port ... ETD 04 or 05/07/04 to Batam, Indonesia ETA between 15-20/07/04". Apparently, in the
course of the brokers negotiating an extension of the reinsurance in the underlined terms they

forgot to do the same for the insurance.

It turns out that ADM was in fact fronting for Re-insurers. 99.67% of the risk was ceded to the
Re-insurers due to Indonesian regulatory requirements. The consequence was that the leading
role in evaluating and pricing the risk was taken by Re-insurers (and, in particular, by "Sun

Alliance") and Marsh negotiated the reinsurance before placing the insurance with ADM.

On the choice of law, the Court observed that The ITCH provides "this insurance is subject to
English law and practice". The IV and War Risks cover are, by express reference to other
Institute Time Clauses, also subject to English law and practice. The Endorsement was subject
to the terms and conditions of the Policy. Further, The Rome Convention as implemented by
the Contracts (Applicable Law) Act 1990, applied to contracts of insurance covering risks
situated outside the EEA. Article 3(1) of the Convention provided that a contract is governed by
the law chosen by the parties. The choice must be express or demonstrated with reasonable
certainty. In the Judge'’s opinion, the provisions of the contract of insurance in this case amply

fulfilled that requirement to show that there was an express choice of English law.

In terms of jurisdiction, "MAR 91", the Maritime Policy Form, provided expressly that the

“insurance shall be subject to the exclusive jurisdiction of the English courts, except as may be
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expressly provided herein to the contrary." Since both the Policy and the Endorsement
incorporated the Marine Policy Form and neither contained any express provision to the
contrary, it followed that the claims by Pelumin under the insurance and by ADM in the

proceedings were by agreement, subject to the exclusive jurisdiction of the court.

The vessel was initially classified with the Korean Register of Shipping, a member of the
International Association of Classification Societies (IACS) as at September 2003, when it was
hit by the typhoon Maemi. The classification was suspended in March 2004, and by July 2004,
it had been cancelled. The vessel was then classed with the International Maritime Bureau
(IMB) of Panama by the sellers on June 28, 2004, and IMB issued interim Classification
Certificates. The Plaintiff gave evidence that the IMB is in the lowest category of classification
societies such that it is not a classification society at all "by any international standards".
Further, vessels entered with the IMB "probably would be viewed with suspicion by most port
authorities and certainly by any international marine underwriter." Had the Plaintiff been made
aware of the KR's discontinuation as the Classification Society, it would have recommended a
proper survey of the vessel. For some reason though, ADM was advised that the vessel was in
KR's classification and evidence was not given to show that ADM was aware of the true

position.

The Court identified 5 issues in the case, which were:

the warranty issue
the voyage cover issue

the Clause 4.1 ITCH Issue
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the Coverage Issue; and

the Seaworthiness Issue

On the first issue, the Court opined that in the light of Sun Alliance’s evidence, there could be
no real doubt that the reference to Class KR was a warranty even if the test in law did involve
(which it does not) a requirement that the relevant statement affect the underwriter's judgment
of the risk. The judge could not see any possible answer to ADM's submissions on the
Warranty Issue and on that on this ground alone ADM was deemed not liable to indemnify

Pelumin for the damage to the Vessel.

For the second issue, the Endorsement clearly stated that cover for the delivery voyage was
"subject to vessel being in class and crewed to class standards”. This is in Plaintiff Counsel's
argument pointedly referred to as being classed with KR, and not with some or other
classification Society. Further since the KR class had been dispensed with as at the time of the
loss of the vessel, it followed that derogation from this clause relieved ADM of any liability to

Pelumin in this regard.

The third issue on Clause 4.1 of the ITCH, the Judge did not readily concede that ADM had a
valid point in this regard since KR had already suspended their cover prior to the beginning of
the policy. The fact that the KR was finally cancelled just after the policy started did not seem to

be of much consequence.

The fourth issue on the coverage period did not favour Pelumin because the available cover it

could have relied on was the ‘from’ policy for the voyage from Yeo Su to Batam. This was not
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to be though because as at the time the vessel grounded, it was in no condition to commence a

voyage, whereby the risk would have attached.

The fifth issue in the judge’s opinion was a non-issue due to the engine having been removed
from the vessel and it was not going to be returned till after the date the typhoon occurred.
Evidence by the Salvage Association that had surveyed the vessel before and after the loss

reflected that the vessel may have avoided going aground had the main engine been in place.

In concluding the Court ruled that English law was the choice of law and England was the
forum chosen by the parties by virtue of the Contract of Insurance and the Endorsement that
stemmed from it. Evidence from Counsel to ADM that the decision in the UK will support the
application ADM intended to make in Indonesia also helped the Court to come to the
conclusion that it was well suited to grant the discretionary relief of declarations of non-liability

of ADM to Pelumin.

This case in applying it to classification societies points to the possibility that every relevant
document'02 and instance will be examined in a bid to ascertain to ascertain the choice of law
as well as the forum intended by the parties in the unlikely event that this is not already evident

from the classification contract between the parties.

192 Contracts of insurance for the vessel and P & I coverage will invariably contain a classification
clause. See generally Clause 13 THC 2003 as discussed in Chapter 1 of the thesis.
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252 LUCIEN B. CALHOUN; ROBIN L. CALHOUN, (individually and as Administrators
of the state of Natalie K. Calhoun, deceased) v. YAMAHA MOTOR
CORPORATION, U.S.A.; YAMAHA MOTOR CO., LTD."03

This case presents the American position on the issue of Choice of law especially with no prior
contact between the parties. Here, a 12-year old girl, Natalie Calhoun, while on holiday with
family friends died following an accident while cruising on a ‘Wave Jammer' jet-ski. Action was
brought by her parents and some of the issues in the case involved what choice of law will
govern the compensatory damages and the punitive damages and what law would govern the
standard of the liability of the defendants. The District Court, while conceding that this was a
case that 'sounded in maritime law' ruled that the Law of Pennsylvania, of which the Calhouns
were citizens, should govem the issue of compensatory damages, while the law of Puerto Rico
should govern the standard of the liability to be applied in this case. Further the District Court

decided that the law of Puerto Rico would govern the standard of the defendant’s liability.

Incidentally, the law of Puerto Rico did not provide for punitive damages, whereby the District
Court granted partial summary judgement in favour of Yamaha and dismissed the portion of the

claim by the Calhouns for punitive damages.

The three issues before the Supreme Court were:

1. Did the District Court err in deciding, on remand, that partial summary judgment should

be granted to Yamaha, precluding any claim by the Calhouns for punitive damages, on

the ground that (a) the availability of punitive damages should be determined by the

1% United States Court Of Appeals For The Third Circuit No. 99-1378, Filed June 23, 2000.
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remedial law of Puerto Rico, the situs of the tragic accident giving rise to the suit, and

(b) the law of remedies of Puerto Rico makes no provision for punitive damages?

2. Did the District Court err in deciding, on remand, that the Calhouns' entitlement to
seek particular categories of compensatory damages should be determined by the law
of remedies of Pennsylvania, the state of residence of Lucien and Robin Calhoun and
of their daughter Natalie, rather than by the law of remedies of Puerto Rico, the situs of
Natalie's fatal accident, and hence that Yamaha's motion for partial summary judgment
should be denied insofar as it sought to preclude the Calhouns from seeking

compensatory damages in conformity with the law of remedies of Pennsylvania?

3. Did the District Court err in deciding, on remand, that the jurisdiction whose substantive

liability law is the source of the Calhouns' claims is Puerto Rico?

On the first issue regarding the relevant jurisdiction on damages, the Court of Appeal observed
that this was divided between if its jurisdiction is grounded on diversity issues whereby the
Court would choose the law of the State where it was situated and the action had been
instituted, or if jurisdiction was grounded in admiralty law, whereby the federal choice of law
would obtain. The plaintiffs had initially conceded that this appeared on the face of it to be an
admiralty case. They changed their position though on the realisation that the Wave Hammer
could be deemed a recreational water vehicle and not a commercial one, which could hamper

their claim and opted for the jurisdiction of Pennsylvania instead.
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The Court observed that prior to 1972, the ‘locality test’ authorized the exercise
of admiralty jurisdiction in all matters in which the incident giving rise to the cause of action
occurred on the navigable waters of the United States. This changed with the introduction of
the "Significant relationship to traditional maritime activity Test' or the Executive Jet
Standard'04, This was applied in Sisson v. Ruby!05, where the Court held that admiralty
jurisdiction was available to adjudicate a cause of action concerning a fire that started on board
a pleasure yacht, and proceeded to damage several other boats as well as the marina at which
the owner docked the yacht. It was held therein that "the need for uniform rules of maritime
conduct and liability is not limited to navigation, but extends at least to any other activities

traditionally undertaken by vessels, commercial or non-commercial."106

Finding considerable similarities between the case at hand and the ones above, particularly
Richardson v. Foremost Ins. Co.'%7, the Supreme Court ruled that the federal choice of law
will govern the jurisdictional question since the Wave Hammer, while not exactly a conventional

motor vehicle was still one in the nature of a maritime activity. The Court thought this was in

1% In Executive Jet Aviation, Inc. v. City of Cleveland, 409 U.S. 249 (1972), where an airplane
crashed into Lake Erie shortly after takeoff, the Court held that an airplane crash did not bear such a
relationship to traditional maritime activity, and that the exercise of admiralty jurisdiction was not
appropriate. This standard was also applicable in Richardson v. Foremost Ins. Co., 457 U.S. 668 at
674-675 (1982), where two boats that were being used for recreational purposes, but had never been
utilized for commercial purposes, had collided on the Amite River in Louisiana. In as much as there
was no nexus to commercial activity, and citing the need for uniform rules of conduct and the fact that
a pleasure boat collision could potentially impact maritime commerce, the Court held that "the
negligent operation of a vessel on navigable waters . . . had a sufficient nexus to traditional maritime
activity to sustain admiralty jurisdiction.”

195497 U.S. 358 (1990)

1% ibid at 367

107457 U.S. 668 (1982)
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order ‘so long as the incident in question, and the vehicles utilized therein, bore some
relationship to traditional maritime activity and could, in any way, impact upon the flow of
maritime commerce’1® The Court of Appeal was mindful of the fact that the vessel the
deceased struck might have been a commercial vessel with the result that navigation in and
around the marina would have been difficult and this further served to justify the exercise of
jurisdiction to be admiralty based on the provisions of 28 U.S.C. S 1333(1). Thus the exercise

of federal choice of law jurisdiction was in place by the District Court.

Lauritzen v. Larsen,'® was considered, which involved a choice between the law of the
United States and that of Denmark, and the Court therein identified seven factors to be
weighed in rendering choice-of-law decisions: i.) place of the wrongful act, ii) law of the flag, iii.)
allegiance or domicile of the injured, iv.) allegiance of the defendant ship-owner, v.) place of
contract, vi.) inaccessibility of a foreign forum, and vii) the law of the forum. Many of these
factors (e.g., law of the flag, allegiance of the defendant ship-owner, and inaccessibility of a
foreign forum), however, do not apply to the present dispute, which concerns entirely domestic

interests.

The Court observed that the position in Lauritzen had been applied in a purely domestic setting

to Scott v. Eastern Air Lines, Inc. 10 It noted that the airplane in Scott could have crashed

1% 99-1378, June 23, 2000, 10

19345 U.S. 571 (1964)

% Inc,, 399 F.2d 14 (3d Cir. 1968). Here an airplane bound for Atlanta -- with a layover in
Philadelphia -- took off from Logan Airport in Boston only to crash into Boston Harbor shortly

thereafter. The survivors of one of the passengers on board that flight sued the airline in both tort and
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anywhere including Boston Harbor, the Hudson River, or Long Island and it was merely chance
that the plane went down in the territorial waters off the coast of Massachusetts, as opposed to,
for instance, New York or New Jersey. Natalie, however, had intentionally travelled to Puerto
Rico and intentionally operated the WaveJammer in Puerto Rico's territorial waters. This being
so, there was no possibility that Natalie's accident could have occurred anywhere other than in
Puerto Rico. The Court determined that the Lauritzen factors, viewed as a whole, represented
a departure from the application -- in admiralty cases — of the lex loci delecti rule and a move
toward analyzing which state had the most significant relationship to the incident and the

dominant interest in having its law applied.

On the issue of jurisdiction, and in view of the right to obtain the most amount of damages for
its citizens, the law of Pennsylvania was deemed to be the proper choice of law on the issue of
compensatory damages since the Calhouns were domiciled in that state. Further the rationale
behind compensatory damages was to make the victim whole again, and in this regard the sate
of Pennsylvania was best suited to this by way of the Calhouns citizenship there. The laws of
Puerto Rico was ruled by the Court to be the appropriate choice pf law for punitive damages
because the Puerto Rico was the State that had an interest to regulate and deter reckless
conduct on its territorial waters, whether commercial or recreational. Puerto Rico also had an

especially strong interest in maintaining the safety of the waterways surrounding the island to

contract, and the Court of Appeal determined, with respect to the tort issues, that the

Lauritzen factors would govern whether Massachusetts or Pennsylvania law would apply.
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preserve the economic benefits it derives from both tourism and other commercial

enterprises.'!!

On this basis, the Court of Appeal decided that the District Court did not err in ruling that it
would apply the law of Pennsylvania in the determination of compensatory damages and the

law of Puerto Rico in the determination of punitive damages.

On the third and final issue of the applicability of Puerto Rican law as the standard of the
defendant's liability, the Court of Appeal had regard to the Supreme Court decision of the The
Harrisburg'2, where the Court held that since Congress had not seen fit to provide a cause of
action for wrongful death in admiralty cases, it would be inappropriate for the federal courts to
create such a cause of action from federal common law. Therein the Supreme Court had said:
“the rights of persons in this particular [action] under the maritime law of this country are not
different from those under the common law, and it is the duty of courts to declare the law, not to

make it."

The Court of Appeal in the present case noted that this then paved the way for State Courts to
institute their various levels of liability for causes of action in admiralty instances and was
instrumental to The Tungus'13, which held that “decisions of this Court long ago established

that when admiralty adopts a State's right of action for wrongful death, it must enforce the right

1! The Court of Appeal referred to the Puerto Rico Act No. 48 (1986) which provided that "The State
. . . must be watchful for the owners of vessels, sailors, and water skiers to also be prudent in their
enjoyment and practice of their recreational activities, for their benefit and that of the bathers."

12119 U.S. 199 (1886)

113 358 U.S. 588 (1959)

113



Contemporary Perception of Classification Chapter Two
Societies from a Legal Perspective

as an integrated whole, with whatever conditions and limitations the creating State has
attached"4 In effect, the Harrisburg and The Tungus suggested that courts entertaining such

causes of action were to apply state law liability standards.

With uniformity as the guiding principle, the Court of Appeal looked to the decision of The
Moragne v. United Marine Lines, Inc.'5 , where that Court overruled the decisions of the
Harrisburg and the Tungus, commenting on a fairly cynical note that that the rule adopted in
The Harrisburg "had little justification except in primitive English legal history — a history far
removed from the American law of remedies for maritime deaths."!16 It thereby created a
federal cause of action under the federal common law for wrongful death to provide a remedy

for survivors of seamen killed in territorial waters. 117

In view of the above, the Court of Appeal in the present case observed that creating a uniform
system by which activities and events on the waters of the United States would be adjudicated
was such a matter of concern to the Framers that they placed Admiralty as among the powers

of the newly-created federal government.'8 It thus held:

“Uniformity, as Yamaha forcefully argues, is a rather strong concern in the instant matter. If we were to

adopt the District Court's holding that the substantive standards by which an admiralty defendant's

" ibid at 592

113398 U.S. 375 (1970)

"¢ ibid at 379

17 ibid at 409

118 gee U.S. CONST. art. I, S 8, cl. 10 (granting Congress the power "[t]o define and punish Piracies
and

Felonies committed on the high seas").
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liability is adjudged is governed by the law of the state in which the alleged injury occurred, there would
be no uniformity in such standards...Accordingly, we hold that federal maritime standards govern the
adjudication of a defendant's (here, Yamaha's) putative liability in an admiralty action brought pursuant

to a state wrongful death/survival statute"119

This case serves to illustrate the American position on the issue of choice of law and
jurisdiction. It appears somewhat different from the position with Classification Societies,
because here there had been no contact or much less contract between the Calhouns and
Yamaha, therefore, the choice of law and forum/jurisdiction had to be ascertained by the Court
with no particular contractual document to refer to. In contrast, the contract with the
Classification Society actually specifies the operative law to govern the contract and the forum
of which country which will serve as jurisdiction in the event of a dispute between that

classification and the Ship-owner or the Flag-State.

25.3 Curtis Callan Welding v. Stolt Comex Seaway Holdings, Inc.120

This is a more recent, albeit it again, American case, which illustrates the position that the
terms of a contract (in this case, Service Agreement) will be strictly adhered to in its
construction by a Court of Law, especially where the choice of law governing the contract

needs to be ascertained.

119.99.1378, June 23, 2000, 22
120 United States Court of Appeals for the Fifth Circuit: Judges Jones, Smith, and Stewart: No. 04-
30003 (5th Cir. 2005): 22 February 2005
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Curtis Callais, Sr. ("Curtis") was president and chief executive officer of Curtis Callais Welding,
Inc. ("Welding"). In 1995, Welding entered into a Master Service Agreement (the "Agreement")
with a company that through acquisition and name change became Stolt Offshore, Inc. ("Stolt
Offshore"). As a result of this change, the Agreement was amended to provide that Stolt
Offshore, and all of its subsidiaries and affiliates, including Stolt Comex Seaway Holdings, Inc.
("Stolt Holdings"), would be deemed signatories to the original Agreement. The Agreement
contained a choice-of-law provision that provided general maritime law would govern any

disputes that arose.

Brian Laine ("Laine") was an employee of Big Inch Marine Systems, Inc. ("Big Inch"), another
Stolt Offshore subsidiary. Laine was severely injured on the job when a crane capsized; Curtis
was supervising the crane operation. Laine filed a negligence claim in a Louisiana state court
against Curtis in his individual capacity, and Triple C Fabricators, Inc. ("Triple C"), another
company working at the site that was responsible for machinery involved in the accident. (Other

parties involved settled with Laine.)

Although Welding was not named as a party to the state court suit, it nevertheless demanded
that Stolt Holdings indemnify and defend it in accordance with the terms of the Agreement.
Stolt Holdings rejected Welding's request, contending that the lawsuit was against Curtis in his
individual capacity and that the Agreement did not include an obligation to defend and
indemnify Welding's agents or employees. Welding thereafter filed suit in a Louisiana federal
district court, alleging that Stolt Holdings, as Stolt Offshore’s affiliate, breached its obligations
under the Agreement by failing to defend and indemnify Welding. Welding moved for summary

judgment, and Stolt Holdings filed a cross-motion for summary judgment dismissing the claim.
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The district court concluded that the Agreement's choice-of-law provision was enforceable and
that the claim was covered by the general maritime law. Pursuant to the plain language of the
Agreement, the district court held Stolt Offshore (including, by the terms of the Agreement, Stolt
Holdings) was only required to defend and indemnify Welding, and not its employees or
affiliates. Accordingly, Stolt Holdings' cross-motion for summary judgment was granted.
Welding appealed from the district court's decision, alleging that when the accident occurred,
Curtis was acting in the "course and scope of his employ" for Welding and thus should have the

benefit_of the indemnity clause in respect of negligence claims filed against him.

The Fifth Circuit concluded that the district court had properly enforced the Agreement's
choice-of-law provision, such that the general maritime law was the proper law to apply in
interpreting the Agreement’s terms. The Court noted that the Agreement’s indemnity clause
was "unambiguous and unequivocal" regarding the parties’ intent and endorsed the lower
court's reliance on Babcock v. Continental Oil'?!, in which the Court had held that an
indemnification agreement between a company and a contractor did not cover the contractor’s
employees with regard to indemnification for personal injury claims because the agreement
expressly provided coverage for only the company’s agents and employees, and not for the
contractor's agents or employees. The court reiterated the principle that "under general
maritime law, when evaluating a contract, a court cannot look beyond the written language of
the document to determine the intent of the parties unless the disputed contract provision is
ambiguous. Moreover the contract must be read as a whole and the words must be given their

plain meaning."

121792 F.2d 1346 (5th Cir. 1986)
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In applying Babcock to the instant case, the Fifth Circuit concluded the Agreement's language
was unambiguous and must be narrowly construed. While the Agreement expressly included
Stolt Offshore's affiliated or parent or subsidiary companies (including Stolt Holdings), as well
as those companies’ agents, officers, directors, and employees, there was no such express
provision expanding the definition of Welding to include its affiliated companies or personnel.
Further, while the Agreement expressly stated that Welding was to defend and indemnify Stolt
Offshore beyond the company itself, the Agreement could not be read to suggest that Stolt
Offshore’s obligation to defend and indemnify Welding went beyond the confines of that

company.

The Court pointed out that it was an "extraordinary obligation" for one company to indemnify
another for its own negligence and that the Agreement clearly did not provide Stolt Offshore
with any such express notice that it might have to indemnify Welding's agents or employees.
The Court concluded that the Agreement's express coverage for Stolt Offshore’s agents,
employees, subsidiaries and affiliates in one section, and its omission of this expansive duty of
coverage in respect of Welding, was "highly persuasive" evidence that the parties did not
intend that Stolt Offshore’s duty of defence and indemnification should expand beyond
Welding, the company, to include Curtis in his individual capacity or as Welding's agent. The
Fifth Circuit thus affirmed the district court's granting of summary judgment in favour of Stolt

Holdings, and dismissed Welding’s claims.

This case establishes that in the course of making the contract, the parties should have due
regard to the construction of the clauses in the contract, enough to foresee different instances

relating to a particular issue or aspect in the contract/Agreement. Failing this, the parties will be
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bound by the provisions of the Confract as they stand with no further imputation from the Court

as to the intention of the parties, rather the clauses of the Contract will speak for themselves

EXCLUSION, EXCULPATORY, INDEMNITY AND LIABILITY CLAUSES

These clauses can go by any of the above names and often have the same effect, even if the
clauses strictly represent varying levels of liability. They are inserted in a contract and are
designed to allocate risks between the parties to the contract. Exclusion or exemption clauses
have been described by Mckendrick as having a definitive or defensive role!22, Typically, such
a clause stipulates that the party relying on the clause will not be responsible or liable to the
other party in the event of a loss or damage to that party or his property. The effectiveness of
an exclusion clause to forestall the liability of the supposed responsible party will necessarily

depend on the wording, construction and interpretation of the clause.

Where they are perceived to perform a definitive role, exclusion clauses are designed to
expressly stipulate the stance or position of the parties to the contract allocating the agreed
rights and liabilities, where an event occurs that can work to bring the contract to an earlier end
than was the intention of the parties. They point to where the parties stand in the event of a

dispute between the parties upon the termination of the contract.

122 McKendrick E., Contract Law, 3™ ed, (London: Macmillan, 1997) p. 192. See generally, Atiyah
P.S., An Introduction to the Law of Contract, 5 ed, (London: Oxford University Press, 1995)
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Also, exclusion clauses can act as a sort of defensive mechanism that the party offering his
services, in our study herein being the Classification Society, falls back on where an express or
implied condition or warrant is breached by the party offering the services. This is the more
popular view of exclusion clauses and has often been regarded as such (defensive role) by
most Courts in jurisdictions on both sides of the Atlantic. Here, they work to protect the
defendant from any claims from the plaintiff upon the termination of the contract regarding the
breach of a condition or warranty in the contract. These conditions and warranties in the
contract can be couched in such a way that their breach can render the contract null and void,

or voidable.

A limitation clause in a contract purports to do as it implies, to limit the possible liability of a
party to an agreed amount expressly stipulated in the contract. Courts are usually more
favourably disposed to these clauses, since they do not totally dispense with liability on the part
of the professional offering his services. In a Classification Agreement and other similar
agreements, a limitation of liability clause can state that the professional is liable to no more
than the amount, which has been paid for the services of the professional. Where properly put
in a contract, it can help to put in perspective the position of the parties especially where an

event occurs that brings the clause into play.

In the ABS Classification Agreement, the Limitation Clause therein reads as follows:

‘ABS MAKES NO REPRESENTATIONS BEYOND THOSE CONTAINED IN
SECTIONS 1 AND 11 HEREOF REGARDING ITS REPORTS, STATEMENTS, PLAN

REVIEW, SURVEYS, CERTIFICATES OR OTHER SERVICES, EXCEPT AS SET

120



Contemporary Perception of Classification Chapter Two
Societies from a Legal Perspective

OUT HEREIN, NEITHER ABS, NOT ITS OFFICERS, EMPLOYEES OR AGENTS
SHALL BE LIABLE FOR ANY LOSS, DAMAGE OR EXPENSE OF WHATEVER TYPE
OR KIND SUSTAINED BY ANY PERSON DUE TO ANY ACT, OMISSION OR ERROR

OF ANY NATURE, EVEN IF HELD TO AMOUNT TO A BREACH OF WARRANTY.”

The above clause will be more akin to an exclusion clause because it purports totally dispense
with the liability of ABS, where the ship-owner suffers any loss, damage or expense, even

where a warranty has been breached.

Indemnity clauses perform the same role as exclusion clauses; however, they propose that
where a party is rendered liable to another party, the latter will provide some protection to
forestall the liability of the former. This is usually inserted in a contract by way of the party
receiving the services from the contractor/professional making the fatter a co-insured in the
insurance, which the innocent party takes out for the subject of the contract, vessel
classification is insisted upon by a marine insurer, who can go as far as stipulating the

particular classification society that the ship-owner should classify the vessel with.

Sander v Alexander Richardson Investments d/b/a Yacht Club of St. Louis reflects the
impact of an exculpatory clause, which could be merely glossed over when agreeing a

supposedly conventional contract.

Mr and Mrs Jessup had a house boat named the ‘A-OK’, which was moored at a Yacht club

marina following a written slip rental agreement. Mr. Jessup noticed a fuel leak which he the
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Yacht club service department to fix. He was informed that this could not be done within his
specified time frame and was promptly directed by the Club’s general manager to use the
services of one of the Yacht Club’s maintenance workers, Mr. Shulte. The general manager

gave the plaintiff his assurance that Mr. Shulte was qualified to carry out the job professionally.

Mr. Shulte examined the boat and recommended that the fuel-pump needed changing which he
did. When Mr. Jessup started the A-OK days after the work, it burst into flames, spread to other

boats docked on the marina and left some damage in its wake.

The other boat owners and the Yacht Club filed claims for their damaged boats and grounds
accordingly, whereby the Jessups had to file a limitation of liability suit in Federal Court.

Meanwhile the Jessups and the Yacht Club filed negligence claims against each other.

The Yacht Club sought to rely on an exculpatory clause printed on the back of each boat
owners' slip rental agreement purporting to release the Yacht Club for any liability for damages

such as were incurred due to the subject fire, as one of its defences. The clause provided:

19. INSURANCE: TENANT AGREES that he will keep the boat fully insured with complete marine
insurance, including hull [property] coverage and indemnity and/or liability insurance. THE LANDLORD
DOES NOT CARRY INSURANCE covering the property of the TENANT. THE LANDLORD WILL NOT
BE RESPONSIBLE for any injuries or property damage resulting, caused by or growing out of the use of
dock or harbor facilities; that the TENANT RELEASES AND DISCHARGES THE LANDLORD from any
and all liability for loss, injury (including death), or damages to person or property sustained while in or

on the facilities of LANDLORD, including fire, theft, vandalism, wind storm, high or low wafers, hail, rain,
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ice, collision or accident, or any other Act of God, whether said boat is being parked or hauled by an

Agent of LANDLORD or not.

The District Court at the trial ruled in favour of the Jessups, that the Exculpatory clause was
invalid since it was one which absolved the Yacht Club of all liability and the Yacht Club was
negligent. Alternatively, the Court held that the clause was not precise enough to negate to
liability of the Yacht Club. Further the Court was of the view that the clause was ‘overreaching’
and thus did not reflect the unequal bargaining power of the parties. The Yacht Club, arguing
that the Clause validly excluded them from liability, appealed this decision to the Eight Circuit

Court of Appeals.

The Court of Appeal had to consider if the exculpatory clause was as unequivocal and precise
as one should be, even if it did not totally excluded the liability of the Club. The boat owners
argued that the clause did not state anywhere in the agreement that the Club will be
exonerated from liability for an action stemming from its own negligence or fault. The Circuit
Court was inclined to rule that the contract was constructed in such a way to shift the risk to the

boat owners especially in term of insurance.

The Court observed in its ruling that in as much as Exculpatory Clauses are not held in
absolute favour in maritime contracts, they are usually put in place by businessmen aiming at a
more credible distribution of the risk. It appears the Court of Appeal saw the boat-owners’
argument that the Yacht Club ought not to rely on the Exculpatory clause to escape its

negligence as an instance often found in towage contracts such as bailment, employment
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contracts and other public service contracts, and contrasted this with the position whereby

parties should be in a position to enjoy freedom of contract.

On the issue of public policy, certain hypothetical scenarios were set by the Court, which in its
opinion would have altered the position of the liability of the Yacht Club. These included the
notion that the boat owners could have negotiated the terms of the slip rental agreement to
alter or dispense with the exculpatory clause or the boat owners could have even moved their
boat to another marina entirely, which had more favourable terms! Also on the public policy
angle, the Court observed that there was a distinguishing factor between a ship-repair contract
where a ship-repairer exercises some control over the vessel to execute some work on it, and a
slip rental agreement since there is actual work undertaken on the vessel in the first instance
and in the second one, there is no actual done on the boat per se, but the involvement of the

marina was limited to use of its grounds.

The Circuit Court substituted its judgement for that of the trial District Court on both issues of
public policy and the excessiveness of the clause in not reflecting the unequal bargaining
power of both the boat owners and the Yacht Club. This decision has left most of the maritime
arena in America in derision and prompted Michael Orlando, a Florida-based lawyer to

comment as follows:

“Unguestionably, John Q. Public boat owner is in no position to get any marina to take the exculpatory
clauses out of the typical form contracts. While Donald Trump, with his multi-hundred-foot yacht may be

able to have a "businessmen's” relationship with a marina, 99.99 percent of boat owners cannot.
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As further "proof* for the results-oriented approach on the issue of overreaching, the court then
substituted its judgment for that of the trial court even though it notes that the facts addressing the issue
were not well developed in the record. In the author's view, the court should have remanded the matter
for retrial on the issue of overreaching. Faimess dictates that when "new law" is being created as was
done in the Eighth Circuit, the parties should be allowed to work-up their facts and issues with the new

law in mind.”

POSSIBLE CONTRACTUAL ACTIONS AGAINST CLASS
1. Non-performance in whole or in part
2. Performance, which is defective — duty to perform in workmanlike manner (possible
application of Ryan’s warranty)123
3. Recourse action — Ship-owner has been held liable to 3 party, but Ship-owner on his
part says that it is due to fault of class in the first place.
4, Subrogated action against class — Insurer subrogated in place of Ship-owner after

indemnifying ship-owner.

12 See generally, Tettenborn, A., ‘The Liability of classification Societies: More awkward than it
look?’ International Colloquium on Maritime Legal Liabilities, Institute of International Shipping and
Trade Law, UWS, September 14-15, 2006, where he suggests that Class may also be liable in contract
for ‘over-precaution’ and gives the instance of class ‘insists on repairs which are not in fact necessary,

with the result that she is needlessly taken out of service.
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2.7.1 Great American Insurance Co. v. Bureau Veritas'

Non-performance in whole or in part, defective performance, recourse action and subrogated
action against class can jointly or severally often feature as the ingredients of a case and this
was the position in the Great American Insurance Co. v. Bureau Veritas. This is a unique
case in the sense that it is a continual reference point on class in contemporary legal texts
governing their perceived liability to other parties. For this purpose, a broad account of the case

will suffice.

The subject of this case was a liberty one compartment vessel called the Tradeways /. She
was over 20 years old and had been variously named, owned and classed. Prior to her sale to
the owners in this case, World Tradeways (WT), she was named the Amelia, and at the time
she was built had been named William H. Dell. In the course of the negotiation for the sale to
WT by the immediate previous owners, Mar Rojo Naviera (MRN), WT retained the services of a
Mr. Thomas W. Morgan, a Consulting Engineer and marine surveyor based in Vancouver,
British Columbia, to survey the Amelia. The survey was undertaken for which a report was
submitted on June 3, 1965. Although numerous defects were found in the vessel, the Amelia
was reported to be in “average condition for a liberty of her vintage and that if repairs were
effected, she might give 8 years of service to her purchasers125 This report was in the sole
possession of WT and no hint of it was given to Bureau Veritas (BV), who performed an annual

survey on the vessel 3 months later. Mr. Morgan, however, in private correspondence to BV

1241972 AMC 1455
125 ibid, 1458
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said he glossed over the unsafe condition of the vessel in a bid not to embarrass BV, under

whom the vessel was classified.

WT by a Memorandum of Agreement dated July 8, 1965 agreed to purchase the Amelia from
MRN, which terms required the vessel to be delivered to WT at a UK or continent port “with
present BV class maintained free of recommendations and free of average affecting class”. To
this end, she was delivered to Antwerp, where a BV surveyor, Mr. De Witt, for purposes of an
annual survey, surveyed the outer hull and “for curiosity sake the tween deck of the holds in the
vessel. While he did not survey the lower decks, he did shine his torchlight in a cursory

fashion."26 The vessel's class was thus confirmed on Sept 22, 1965.

Meanwhile, WT time chartered the Amelia now renamed Tradeways /I to Midlands in an
agreement signed on Sept 16, 1965. Both parties individually took a policy with the Plaintiff
Insurance Companies, WT with Steam Mutual Underwriting on Sept 17, 1965 and Midlands
with Great American Insurance Group on Sept 21, 1965; all with a similar warranty that
Tradeways Il was in class. The Time Charter between WT and Midlands was concluded on

Sept 25, 1965.

Midlands on taking possession of Tradeways Il engaged the services of BV for an “on hire”
survey, to which Mr. De Witt being familiar with the vessel was assigned. This being a more
thorough inspection, he discovered a plethora of defects, particularly ‘4 portside shell frames in

the No.1 hold to be severely wasted; holes existing in the No.1 deep tank covers; and the

126 ibid, 1458
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frames of the bulkhead between the No.2 and the No.3 holds bent and distorted.”?” Tradeways
Il had its class certificate withdrawn after this discovery and following various discussions
between DeWitt and Loze, WT's representative to which a Mr. Van Soom, BV's head at the
Antwerp office, was invited to intercede on the impasse. After further examination, on
September 28, 1965, Van Soom sent a letter to WT comprising 2 sections, one on immediate
repairs to restore class, other on deferrable repairs. Deferrable repairs included the four

portside wasted frames and the deep tank tops in the No.1 hold.

On its part, WT commenced an action to rescind the vessel's sale following its declassification.
Repairs on vessel were carried out including some deferred ones, but not the defects of the

frame and the tank top of No.1 hold, with class eventually restored on October 7, 1965.

The vessel had a Chinese crew and arrived in Antwerp on Oct 1, 1965 to take over the vessel.
The Master, a Captain Wang King, personally inspected the Tradeways Il and found the
condition of the internal areas with the deferred repairs satisfactory, excepting the deck plating
on both sides of No.3, which in his opinion were weak and wasted. Vessel was fully loaded by

October 14, 1965 with 9,600 tons of steel coils and plates for shipment to the Great Lake parts.

Vessel commenced voyage on October 15, 1965, but suffered some 6-hour delay due to a
steam condenser pipe failure. On recommencing, the logs indicated that the voyage was
smooth, but for continuous water pumping in the engine room, boiler room and tunnel bilges.
These pumps were also constantly breaking down and getting fixed by the crew. A storm

ensued, which from the Captain's testimony was not exceptional, but still impacted on the

127 ibid, 1459
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vessel. The storm affected the No.1 hold with water being pumped out of it, but as it worsened
the water spread to No.2 and 3 holds, and pumping commenced there as well. SOS calls were
placed after the Captain ordered the engines stopped. Lifeboats, which were launched to get to
the vessels sank resulting in some of the crew swimming to the rescue ship, the Londoner and
others retreating to Tradewaysll. Pictures were taken of Tradeways, which showed her
“slightly down at the bow, but sinking on an essentially even keel"'28 An American Naval P-3
aircraft eventually rescued the Captain and remaining crew on board by dropping a lifeboat

close to the vessel. Vessel sank shortly after and casualty was put down to a loss of 11 lives.

Causation of sinking

The argument was put forward by the Plaintiffs (the subrogated insurers for WT and Midlands)
was that BV in undertaking to survey Tradeways as to its seaworthiness did so negligently and

breached its warranty to perform in a workmanlike manner.

To prove BV erred in its duties and warranties, the onus was on Plaintiffs to show by evidence
that BV caused the sinking. This, Plaintiffs purported to show this by stating that the vessel
sank due to failure of the 4 frames in forward area of vessel letting water into No.1 hold and this
spread to No.2 hold through the transverse bulkhead separating the Nos. 1 and 2 hold. The

District Judge dispensed with this argument when he said:

“In my view, plaintiffs have failed to establish the direct theory of causation. Aimost of necessity, there is

no direct evidence that the four wasted frames in the No.1 hold failed and allowed initial entry of

128 ibid, 1461
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seawater. In major part then, plaintiff's procf of causation relies on the statement and deposition of
Captain Wang King, the engine room log, some photographs apparently, but not certainly by crew
members of rescuing vessels, and the testimony of their expert witness. This evidence is infected by a
variety of infirmities which will be summarised hereinafter. Mr. Ganley, plaintiff's expert did testify that
the probabilities were that the initial entry of seawater was caused by the failure of the four wasted
frames in the No.1 hold. Ganley, however candidly admitted that he could not offer no firm opinion to this

effect’12¢

Tyler, DJ found the deposition of Captain Wang King before trial wherein inter alia he threw the
deck log overboard because it was too wet, and his earlier unsworn statement wherein he said
his first mate has rescued the log, rather at variance. It did not help matters either that Mr.
Tolhurst, manager of plaintiff Steamship Mutual Underwriting Association Ltd claimed in his
deposition that his company was in possession of the above-mentioned log after vessel sank.
He further stated in his deposition that owners of rescuing vessels were not amenable to
providing his agents with information on the sinking. The Judge did not find this credible since
the rescuing vessels had reported by radio to Lloyds Intelligence Reports of October 23, 1965,

that Tradeways /I broke in two before sinking.

In terms of causation, Judge Tyler was disposed to the opinion that the Tradeways // was not
lost through the alleged wasted four frames of No.1 hold, the deep tank holes and a supposed
defective transverse bulkhead. The deep tank was essentially for storing dry cargo and bearing
in mind that besides the bulkhead being a deferred repair, several surveyors and investigators
agreed that the bulkhead was not in not in grave danger. What appeared more credible was

information Plaintiffs claimed was not made available them, being the Lloyds Intelligence

129 ibid, 1463
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Reports on the vessel breaking into two before sinking. Also hurried and faulty storage of cargo

weakened the Plaintiff's case.

Unseaworthiness

The Court relied on Federazione Italian Dei Corsozi Agragi v. Mandask Compania De
Vapores, S.A.130 where it was held that a vessel is presumed unseaworthy if it is lost under
ordinary conditions with no other explanation; and while the presumption operates against
owner/charterer, it was held in that case to be applicable to parties responsible for the condition
of the vessel. To bring Bureau Veritas under the cadre of persons responsible for the condition

of the vessel, Plaintiffs needed to prove two points;

a. Vessel was unseaworthy on departure from Antwerp

b. A classification society bears responsibility for seaworthiness of vessel it surveys.

Both points were not favourable to Plaintiffs because on the first point, all the experts were in

concurrence that the wasted frames received little stress and deep tanks held dry cargo

resulting in their repairs being deferred.

1301968 AMC 315
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On the second point, BV was not responsible for or in control of Tradeways I/ in as much as
this presumption was applied in The Marine Sulphur'3!, where the designer-converter of the
vessel in that case was held liable because it negligently rebuilt a vessel which was effectively
unseaworthy. BV in the present case did not build or design the Tradeways Il. From the
‘control’ point of view, that the Tradeways Il could not have sailed without being in class, Judge
Tyler held that while this might have practical or even economic consequences, Tradeways Il

could still have sailed without insurance or at a higher premium.

Functions of Class

Following Plaintiffs’ claims of BV breaching its duties and warranties can only be determined by

analysing the functions of a Classification Industry. Judge Tyler noted the following as:

“In the course of both of the surveys performed by the Defendant on Tradeways /I in September, 1965,
Bureau Veritas exercised its function as a classifier of ships. In agreeing to classify Tradeways Bureau
Veritas undertook no more than to make a statement that the condition of the ship either was or was not

in conformity with published standards in the Society™32

The above he observed is done through a special survey initially, then every four years

afterwards. There is then an annual survey, which is less rigorous, conducted every year.

On the second function of class, he said;

131 1970 AMC 1031
132 1972 AMC 1455 at 1469
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“In addition to classifying ships and conducting surveys for that purpose, Bureau Veritas conducts other
surveys on demand. An example of course is the “on hire” survey performed on Tradeways at the
request of the charterer, Midland. As Bureau Veritas explained in its survey report, its purpose in
undertaking to perform this survey was to ‘survey and notice, describe and report on the general state of
condition of the Tradeways. In asking for this service, Midlands was seeking advices as to the
seaworthiness of the vessel as well as information pertaining to her ability to perform the charter it had

contracted for"133

Plaintiff's claims were three-fold. Firstly that BV erred in annual survey of Tradeways I/ because
De Witt did not inspect the internal hull. To this, the Court was of the opinion that since BV's
rule book stipulated that a surveyor may consult the vessel's documents, in lieu of physical

inspection, the annual survey could be said to have been executed.

The second argument was that the “on hire” survey did not identify the same defects as in the
earlier Morgan Report which resulted in unworkmanlike and/or negligent procedure. The Court

observed in this regard, firstly, that this was a mere difference in opinion between two experts.

Secondly, BV's survey was more extensive in the time spent surveying the Tradeways /I and
thirdly the Morgan report was in the exclusive possession of the Plaintiffs and were they so

concerned they would have made it available to BV.

The third argument was based on an alleged breach of warranty to the effect that BV restored
the classification of Tradeways Il in spite of defects, leading to Plaintiffs being deceived as to

the seriousness of repairs affecting the class thereby affecting the seaworthiness, leading to

133 ibid, 1469
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the sinking. Judge said that the Plaintiffs did not show negligence or breach of warranty on
individual defects or the aggregate of the defects. If aggregate of the defects was the
contention, then in his opinion repair of some of the defects can render vessel seaworthy. In
the event defects affecting class alluded to individual defects, there was still no evidence the

deferred defects affected class.

Other Theories of Liability

Judge Tyler, aligned the case with contractual and tort theories, of which the contract theories
will be dealt with in this section of the study. On contract, he analysed Ryan Stevedoring Co
v. Pan-Atlantic Corp'34, where a longshore man was hurt in the course of off-loading cargo,
which had been stored by a stevedore employed by the ship-owner. The ship-owner was sued
and he sought indemnity from the Stevedoring on the basis that the stevedore created the
unsafe condition leading to the unseaworthiness of the ship-owner's vessel. Ryan appealed on

two basic principles of admiralty law:

a. Non-contribution among joint tort-feasors in non-collision cases

b. Ship-owner’s failure to supervise loading in the first place superseding or intervening

cause dispensing with Ryan's liability.

134 1956 AMC 9
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The Supreme Court held Ryan was liable under a warranty to perform its contractual services
in a workmanlike manner, and failure of ship-owner to detect the faulty stowage was no

defence to the contractual claim for indemnity.

Judge Tyler noted that the Ryan Warranty ideally restricted to maritime contracts, which on
their part comprise unique rules guiding the obligations and liabilities of ship-owners towards
seamen and accidents and consequent them has been extended to acts of “ship cleaners,
painters, repair yards, launch operators, pilots and towing companies.”35 Ryan Warranty
originally meant for hazards caused by a contractor was eventually extended to defects not
created by contractor, but which should have been detected nonetheless as held in Degioia v.
United States Lines.'3 This position hence, observed Judge Tyler, would make BV liable to
plaintiffs even where the latter were well aware of defects prior to BV's survey, but neglected to
rectify the defects. However, the Judge refused to apply the Ryan Warranty to this case
because the burden of ensuring the seaworthiness rested on the ship-owner/charterer. He
further used the theme of immediate control of the vessel as resting on the ship-owner, which

such control a Classification Society does not exercise.

Further, the nature of Ryan'’s activity on the vessel in that case was couched in the form of an
implied warranty, which was ‘comparable to a manufacturer's warranty of the soundness of its
manufactured product'3” BV's activity on Tradeways Il was not deemed to be in the same

mould as it did not in the course of its survey provide a service, which resembled a ‘product’

133 ibid, at 1475
136 1962 AMC 1747
1371956 AMC at 15
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like Ryan's stevedoring, leading to injury ‘because of the herefore mentioned fact that a
classification society is virtually powerless to perform any acts or create any conditions upon a

vessel; it can only recommend that the owner or charterer do so'1%8

This decision, though over thirty years old, is one which has guided judges in more recent
cases, and has more often than not resulted in holding Classification Societies not liable to
other parties. It is worth noting though that there are certain issues involving class since this
decision, which have conspired to affect the liability of Classification Societies to other parties.
This position will appear to be more glaring in the tanker industry with wet cargo. The focus on
Class can be more rampant, for instance where the cargo on a vessel is crude oil as opposed
to some other dry cargo. Should there be an oil spill, undoubtedly, the effect will be more far-
reaching, than a mere collision resulting in the loss of dry cargo. This is due to the possible

sheer pollution of the environment in terms of the fauna, flora and the sea itself.

Analysing the Great American case though, it has had some amount of criticism. Judge Tyler
in the case observed the two duties of class as firstly surveying and inspecting the hull and
machinery of a vessel in accordance with the rules and standards of that particular society; and
secondly informing the owner of the vessel about the defects discovered in the vessel in the
course of such survey and inspection. On the first duty, it will be expected that a Classification
Society will establish clear and valid rules, guidelines and standards by which it operates,
whereby adherence to them when classifying a vessel will well and truly render such vessel

seaworthy, in spite of the fact that in maritime law, 3 the Ship-owner is ‘solely’ responsible for

the seaworthiness of his vessel.

138 1972 AMC 1477
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One cannot help but observe that without class, a Ship-owner is ‘virtually powerless’ to
undertake any venture with his vessel. Other big players in the maritime field such as Port
State Control, marine insurance companies and Protection and Indemnity (P&l) clubs make it
imperative in their contracts with ship-owners that their vessels are classified with reputable
Classification Societies, imperatively, members of IACS (International Association of
Classification Societies) and even then particular members of IACS. Should the vessels not be
registered with A Classification Society, the vessel is deemed to be doomed to a life of

mediocrity on the high seas.

In as much as a lot of emphasis is placed on Classification Certificates by virtually every player
in the maritime world, the particular parties with whom Classification Societies agree contracts
are ship-owners and Flag-states through their national maritime administrations. This will tend
to put the ship-owners in a precarious position, due to the much touted rule that the ship-owner
is solely responsible for safety conditions on his vessel. With the acknowledged reliance placed
on Class, it will hint at the responsibility on their part to formulate clear rules and guidelines in
the course of surveying and inspecting vessels, and not to hide behind the rules that lack
coherence and clarity, where there is a fallout resulting from a possible negligent inspection,

which they undertook.

13 Hague Rules 1924, Hague-Visby Rules, 1971 and Hamburg Rules, 1978

137



Contemporary Perception of Classification Chapter Two
Societies from a Legal Perspective

2.7.2 Somarelf v. American Bureau of Shipping'4

This case presents another example of an action by a Ship-owner against Class. Here, a
classification society was held liable for negligent misrepresentation to a ship charterer for
whose benefit it furnished an incorrect Suez Canal special tonnage certificate. The United
States Court of Appeal, Fifth Circuit'! pointed to the fact that the certificate was used, inter
alia, to calculate fees for passage through the Suez Canal and that the theory behind this case
predates, but is consistent with the court's dicta in Sundance’2, ABS had been requested to
measure two vessels, for which a Suez Canal special certificate was issued for each vessel.
The measurements, however, were carried out incorrectly and the Time-charterer of the
vessels was compelled to pay some additional charges to the Suez Canal Authority, which it

had not retrieved from the sub-charterers.

The Time charterer sought to be indemnified by the Ship-owner, who in turn sought to be
indemnified by the Classification Society, ABS, bring an action against it both in contract and
tort. The action in contract was based on the implied warranty of workmanlike performance
stemming from Ryan Stevedoring Co v. Pan-Atlantic Corp'3, Focusing on control, the
United States District Court for the District of New Jersey was of the opinion that the Ship-
owner had not dispensed control of the vessel to ABS in terms of the safety and prevention of
maritime accidents by virtue of preparing and issuing a tonnage certificate. The particular

relationship which had existed between the parties to imply a warranty of workmanlike

1401989 AMC 1061

141 Otto Candies LLC v. Nippon Kaiji Kyokai (NKK) reported September 17, 2003, p.8
142 [1994] Lloyds Report, 183; [1994] AMC 1. This case is discussed below

1431956 AMC 9
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performance was held not to apply in this case, for which the claim in contract failed. The
Court, however, went on to advise that a claim in tort could suffice and this will be reviewed in

another chapter.144

2.7.3 Sundance Cruiselines Corp v. American Bureau of Shipping (ABS)'4>

This was another major instance of an action in contract against class was, where a cruise-liner
sank from flooding after it struck an underwater rock. Sundance Cruises claimed against The
American Bureau of Shipping (ABS) for (1) negligence, (2) gross negligence, (3) negligent
misrepresentation, (4) breach of contract, and (5) breach of the Ryan implied warranty of
workmanlike performance in issuing the relevant certificates. Sundance had purchased an
over-night car ferry and proceeded to convert it into a luxury cruise ship at a Swedish shipyard.
It desired to register the vessel with the Bahamian govermment and this flag registration
required following several international safety conventions including 1.) a safety certificate
signifying compliance with the 1974 Convention on the Safety of Life at sea (SOLAS); 2.) a
certificate relating to compliance with the Load Line Convention; 3.) a Tonnage certificate; and

4.) a Classification certificate.

Sundance had engaged the services of ABS in Sweden to classify under its Class rules and to
perform regulatory checks on behalf of the Bahamian government in line with the statutory and

class certificates. When the vessel hit the rock, two watertight compartments were flooded,

144 please refer to the section on the Tortuous Relation between Class and other Parties
145 11994] Lloyds Report, 183, 1994 AMC 1
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passed through the vessel's bulkhead 124 and in the unvalved grey-water system, that

culminated in progressive flooding and its sinking at a nearby pier.

Immunity

In its defence, ABS sought to rely on the immunity it derived from acting on behalf of the
Bahamian government. The Bahamian Merchant Shipping Act of 1976, Section 279

provided:

“Every officer appointed under this Act, and every person appointed or authorized under this Act for any
purpose of this Act, shall have immunity from suit in respect of anything done by him in good faith or admitted
to be done in good faith in the exercise or performance, or in the purported exercise or performance, of any

power, authority or duty conferred or imposed on him under this Act.”

On the issue of immunity, to be precise, sovereign immunity, the questions arise: are there any
circumstances in which immunity is dispensed with? Are the Courts always reluctant to find for
the plaintiff where a State is a defendant or a defendant acts on behalf of a State? Where the
State is held to be immune from liability, is this an indication that the plaintiff has had access to
justice? The Sundancer was registered under the flag of the Bahamian government. ABS
classified the vessel under the auspices of the Bahamian government. Since ABS was acting
on the government's behalf, could the Bahamas possibly have been joined as a co-defendant
in the case for the purposes of liability? This is where the issue of sovereign immunity comes

into play.
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Sovereign immunity is a defence available to a State, through which it can prevent legal actions
from being brought against it by a private individual or company. The immunity can also be
extended to private individuals or companies, who undertake an act on behalf of a State. This
is for a myriad of reasons the most obvious being to avoid a spate of diplomatic rows between
two countries (or more) and also the virtual impossibility of enforcing a judgement against a
sovereign nation. In more recent times though, the Courts appear to lean towards a more
relaxed view on the issue of immunity century and especially depending on the nature of a
particular transaction as opposed to the strict that obtained at the turn of the 20t century.
Where a vessel is employed for commercial purposes, the courts it appears will be reluctant to
hold that vessel immune legal action. Possibly it is submitted this position could be extended to
the flag of the vessel. In Trendtex Trading Corp v. Central Bank of Nigeria, 46 a Swiss
company based in London entered into a transaction with the Nigerian Ministry of Defence for
the sale of cement. The defendant on the Defence Ministry's instructions opened letters of
Credit in favour of the plaintiff. Six consignments were shipped though not delivered, but four
consignments were paid for by the London branch of the bank. Trendtex claimed for the price
of the two unpaid consignments as well as other ancillary costs. The defendant resisted the
claim on the basis of immunity that it was acting on behalf of the Nigerian government in the
issuance of the Letters of Credit. It was held in favour of the plaintiff that the jurisdiction of the
court covered the actions of the bank, issuing Letters of Credit, and this was not covered by

immunity of the Nigerian government.

196119771 1 Lloyds Rep. 581
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Further, in the Sundancer case, Judge Pratt pointed out, that Sundancer had not provided
evidence to prove it suffered damage from the issuance of the Classification Certificate itself.14”
A point that could be made here is, could it have been ‘foreseen’ that in the course of issuing a
certificate, the Society would inadvertently cause damage to the vessel. This would tie in with
the comment of the judge that when motorists are licensed to drive vehicles by a licensing
authority, where the motorists have an accident, they cannot be heard to hold liable the
licensing authority for their own negligent driving. There would obviously be situations where
this opinion would be feasible. However, a pertinent question would be thus: In the event the
cause of an accident is ascertained, and it so happens that, but for the detection of a faulty
valve or plug (such detection being apparent under reasonable inspection), the accident would
not have occurred, would the licensing authority have a case to answer in this regard? It will
appear to be proper procedure and justice exercised towards the innocent party, in this case
the ship-owner, where he has indicated his stance as a responsible person by bringing forth his
vessel to be surveyed and inspected by the Classification Society. The Classification Society in
this case, being the professional expert with the wherewithal ought to execute a proper
evaluation of the vessel, and thereby detect any mishaps or ‘accidents waiting to happen.’
Miller on this issue commented on the Great American Insurance case that the Ship-owner
was aware of the defects in the vessel before it sailed, therefore the Classification should not

bear the risks resulting from such a loss. He says however;

“While this reasoning is sound, it raises the interesting question of what result should be reached when
the ship-owner does not know of the defect. The proper resolution of that legal issue, it would seem,

depends upon the ship-owner’s reasonable expectations and the explanation for its lack of knowledge.

Y7 The Sundancer, op cit, p.7
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If, with the classification society’s knowledge, the ship-owner consciously relied upon the classification
society to perform certain vessel-surveying and/or performance-monitoring tasks that the ship-owner
otherwise would have performed, the ship-owner's detrimental reliance unquestionably should spawn a

viable cause of action against the classification society"148

A peculiar factor in The Sundancer was the approach by the Ship-owner on the one hand to
initially register with the Bahamian Government, thereby making the vessel liable to Bahamian
jurisdiction, and on the other hand seeking for the jurisdiction of New York to govern the matter
following the sinking. It was made clear in the case that any number of jurisdictions would have
sufficed ranging from Sweden where most of the inspection took place to Canada where the
vessel berthed. However, some of the greater issues that could have been highlighted in this
case appear to have dissipated in view of the fact that since ABS was acting on behalf of the
Bahamian government, the former derived immunity from the latter. A contradiction of sorts
obtains here. From the facts of the case, the vessel was obviously registered with the
Bahamian government in order to dispense with the rigid stipulations involved in getting
classified by a highly regarded Society. The Court, however, was in no hurry to allow the ship-
owner evade the consequence of his actions, in as much as this favoured ABS at the same

time.

Another point that was made out in Sundancer is the fact that the value for which the vessel
was classified was about seven times less than the amount for which the owners sought

damages. As the judge said:

148 Machale A. Miller, ‘Liability of Classification Societies From the Perspective of United States
Law’, TMLJ, Winter 1997, 75, at 93
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“Sundancer [the owner] may not create a condition of seaworthiness, exercise all control over the
reconstruction and servicing of the vessel and then burden a classification society with liability that is

seven hundred times that of the fee for the Classification contract’*49

In addition, comment (f) to section 351 of the Restatement (Second) of Contracts Act, 1981, in
the Court's opinion, worked against the ship-owner in terms of the amount of damages he
might have been entitled to from ABS upon a breach. This Act deals with the issue of
forseeability in regard to damages that an innocent party can recover. Comment (f) of Section
351, Restatement (Second) of Contracts Act states infer alia that ‘there are unusual instances
in which it appears from the circumstances either that the parties assumed that one of them
would not bear the risk of a particular loss or that, although there was no such assumption, it

would be unjust to put the risk on that party’

To this end, the Court upheld, the owner could not seek to impose such a liability on the
Society. Comments have been made in this regard especially by Cane who saw this as a weak
argument. This is bearing in mind that a classification society may be covered by liability
insurance and as such the disparity between the amount it charges and that it is sued for might
not necessarily paint a true picture.'50 Miller paints a picture of irony when he says ‘in some

respects Sundance Cruises a classic example of good facts making bad law'1%*

1491994 AMC at 13
150 Cane, P. (1994) LMCLQ 366
131 Machale A. Miller, op cit at 97
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2.7.4 International Ore & Fertilizer Corp. v. SGS Control Services, Inc.,!52

Cane’s argument above on the inconsequence of the sum of money paid for a service and
resulting claim for damage due to breach of contract or negligence is replicated in this
American case of United States Court of Appeal, Second Circuit. Here SGS, an independent
ship-hold inspector, had negligently misrepresented the cleanliness of the three ship’s cargo
holds through issuance of its survey Certificates for the Plaintiff's vessels--a breach of its
contract, resulting in cargo contamination, and that both causation and $713,666.27 in
damages were properly proven. SGS eamed $150 for its cargo hold inspection and certification
services. The court found that, since SGS's services were governed by a written contract,
under either general maritime law or New York state law, it could not be held liable for the fort
of negligent misrepresentation. It described SGS's actions as “negligent breach of contract."'93,
Interestingly, the judgement against SGS was reduced by 50% for the plaintiff's “contributory
negligence.” The mixing of a contract-based judgement with a tort-based reduction of that
judgement appears from the opinion to be based more on the court's finding that the plaintiff
had committed a procedural error in its appeal, than on any recognition that contract-based

damages could be reduced by the plaintiff's contributory negligence.154

SGS was found to have breached an ‘implied duty to perform the contract in a workmanlike
fashion’ and a peculiar observation is the fact that the Court was not deterred by SGS charging

a rather low fee to forestall its possible liability for negligent inspection. SGS, the court held,

152 38 F.3d 1279 (2™ Cir.1994), cert. denied, 515 U.S. 1122, 115 S.Ct. 2276 (1995),
1% ibid at 1284
13 ibid at 1286
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regularly performs its professional services and “can insure against liability for inaccurate
inspections, which result in major damage to cargo.”1%5, This observation is starkly at variance
with the finding in The Sundancer. Every matter is readily decided with due regard to the
circumstances surrounding it in particular. What can be readily deduced as a differentiating
factor between the International Ore & Fertilizer Corp case and the Sundancer is the fact that
the latter derived immunity from the Bahamian govermment. Further, the Court stated that
another distinguishing factor this case and the Sundancer is that the Ship-owner in the latter
case engaged the services of ABS was “merely to . . . take advantage of the insurance rates
available to a classed vessel."1% Some cynics may retort that this comment is a concerted
effort to protect Class from action by disgruntied ship-owners, in as much as the services
undertaken by Class and organisations like SGS are quite similar in nature, albeit SGS do not

play in the same international field as do Classification Societies.

POSSIBLE ACTIONS BY CLASS AGAINST SHIP-OWNERS/SHIPYARDS

These may arise in form of the following:

1. An action for breach of a clause in the agreement, such as default in payment or opting

for non-agreed form of dispute resolution

2, An action against precluding Class from performing or providing the service what it has

been contracted to execute.

155 ibid at 1284
156 38 F.3d 1279, 1285
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As noted earlier, the more regular pattern in an action involving Class is that the action is
usually instituted by the ship-owner or the other party with whom class contracts. However,
there can still be the odd case where the action has been brought by the Classification Society.
It is not entirely impossible that the Classification Society can also counter-claim when there is
a suit against it, and this suit can be considered b y the Court on its own merits. American
Bureau of Shipping v. Tencara & others's” represents an example of an action by class
against a Ship-owner and its agents who were the ship-builders. ABS in this case sought to
enforce the arbitration clause in the agreement between itself and the ship-yard who were
acting on the instructions of the Ship-owner. The case has been discussed earlier under the

Arbitration section of contracts in this chapter.1%8

2.9 REVIEW OF PECULIAR CLASSIFICATION CLAUSES IN CONTRACTS OTHER THAN
CLASSIFICATION CONTRACTS

Interpretations of Classification contracts have ranged from one of a rather relaxed view of the
contract to what currently obtains as the utmost adherence to what is specified in a contract.
The recent decision of The Niobe?59 portrays the current stem position of adhering to the terms

of a Classification contract. In this case, the defendant sellers sold an ore/oil bulk vessel to

137 United States Court of Appeals for the Second Circuit, Decided March 17,1999; Docket No. 98-
7823 (L), 98-7893 (XAP)

158 Please see analysis on Arbitration Clause in ABS Agreement and the Danish Maritime Authority
(DMA) Agreement with Classification Societies

1591199511 Lloyd’s Rep 579
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buyers by virtue of a Memorandum of Agreement dated May 14, 1987. The Agreement had

particular clauses inserted, especially Clause 11, which said:

“The vessel with everything in it belonging to her shall be at Seller's risk and expense until she is
delivered to the Buyers, but subject to the conditions of this contract, she shall be delivered and taken
over as she is at the time of inspection, fair wear and tear excepted. However the vessel shall be
delivered with present class free of recommendations. The Sellers shall notify the Classification Society
of any matters coming to their knowledge prior to delivery, which upon being reported fo the
Classification Society would lead fo the withdrawal of the Vessel's Class or to the imposition of a

recommendation relating to her class”

Clause 19 of the same Agreement had the following

“...vessel to be delivered with present class fully maintained, free of recommendations and free of all

average damages affecting class.”

On delivery of the vessel, the engine automation room was found to be obsolete and upon
arbitration, the Arbitrator, in reference to Clause 11, made an award in favour of the Sellers. He
ruled that the relevant date of matters coming to seller's knowledge prior to delivery was from

the date of the contract, if the plain meaning of the words were to be had in regard.

On appeal to the Commercial Court, Justice Gatehouse found in favour of the Buyers, holding
that the term “coming to their knowledge” pre-dated the specific date on the contract and the

date of the Buyer’s inspection. To this end, he remitted the case to the Arbitrator to ascertain if
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matters had arisen between the last survey date and the time of delivery. The Sellers appealed
to the Court of Appeal, where ‘matters coming to their knowledge’ was held to be from the date

of the contract between the parties. Per Saville, J:

“The words appear in a contract made on a specific date and form part of one of the contractual

promises of the Sellers made on that date. It seems to me that they necessarily point to knowledge

acquired after that date. | simply cannot give them any other meaning. They refer to the future and not

the past€0

There was some strong reliance by the Court of Appeal on the earlier decision in The Buena
Trader, which featured in the present case in regard to the issue of Seller's obligation to Buyer

to inform relevant Classification Society of anomalies arising in vessel.

2.9.1 The Buena Trader

In the Buena Trader, the oil tanker of the same name was the subject of the sale between
Compania de Navegacion Pohing S.A. and Sea Tanker Shipping (PTE) Ltd. Negotiations
started through telex messages on November 20, 1971 and the proposed sale was in line with

the Norwegian Memorandum of Agreement, which its clause 16 said:

1501199411 Lloyd’s Rep 490

149



Contemporary Perception of Classification Chapter Two
Societies from a Legal Perspective

“The vessel shall be charter free, class maintained free of recommendations, free of average damage

affecting class with all trading certificates clean and valid at the time of delivery”

Clause 17 had the following:

“The vessel is to be delivered with continuous machinery survey cycle up to date at time of delivery”

Regarding the issue of the continuous machinery survey cycle, this was in line with Rule 808 of

the then Lloyd's Register Classification Rules and it provided:

“When at the request of the owners, it has been agreed by the Committee that the complete survey of
the machinery may be carried out on the Continuous Survey basis, the various items of machinery
should be open for survey in rotation, so far as practicable, to ensure that the interval between the
consecutive examination of each item will not exceed five years. In general, approximately one-fifth of

the machinery should be examined each year.”

After a series of offers and counter-offers, the Buyers sent off a telex thus:

‘Buena Trader sale confirmed. Dollars 680.00 cash per Seller's last offer. But view survey cycle to be up
to date at time of delivery. Buyers anticipate this will be about 75% or even more, which please request

ship/Lloyds to clarify”
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Buyers refused to accept delivery because firstly sellers replied six (6) hours after the stipulated
11.00 hours, and secondly the survey cycle was not “up to date” per required by Rule 808 of
the Lloyds Register. Only 25% of the survey cycle had been done as opposed to the
anticipated 75%. The Buyers further argued that the Sellers were obliged to inform the

Classification Society of defects in arising in the vessel.

On arbifration, which was decided in favour of sellers, arbitrators gave award in form of the

following stated case:

i Was there concluded contract between the parties?

i Were buyers liable to sellers for refusing acceptance of delivery?

In the Commercial Court, Mocatta J held that there was a contract by virtue of the conduct of
the parties; 75% was a mere hope/anticipation and not contractual; Clause 17 in reference to
Rule 808 had not been complied with, which entitled the buyers to refuse delivery and wear
and tear of vessel did not go to the root of the contract. To the Arbitrator’s first question, Judge
answered in the affirmative, that there was a contract between the parties. To the second

question, he said ruled that the Buyers were not liable to sellers in damages.
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in the House of Lords, it was held that 75% was merely anticipatory especially since Sellers

side did not insert 75%161 when formal Memorandum of Agreement was signed.

On the issue of “up to date” it was held that reliance should be placed more on the actual
practice in Lloyd's Register where “if any item is not examined within 5 years of its last
examination, Lloyds will write to the Owners drawing this to their attention and if no action is
taken, vessel will be taken out of class"62. This co-relates with the finding on 75% in view of
the fact that this did not necessarily need to be adhered to especially if none of the items

warranted inspection.

Thirdly, on the issue of implied duty of Sellers to inform their Classification Society of defects
arising in their vessel, it was held on reliance on expert evidence, that there was no such duty.
This point is of particular relevance in this study and this was the basis of the Court of Appeal
decision in The Niobe. Lord Denning noted that while in an ideal world, sellers ought to notify
Classification Societies of defects, this did not happen in practice, to which end, no implied duty

existed for sellers to notify.

The House of Lords in their decision on 20% of survey regarding the “up to date” theme relied

somewhat on the decision in United Shipping Company Ltd v. Assicurazioni Generali't3,

11 ibid, p.328
12 ibid, p.328
16311929] Vol. 34, 323
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29.2 United Shipping Company Ltd v. Assicurazioni Generali

Here, an English company sold a vessel to Italians, who paid partly and left the rest of the price
on mortgage. Apparently, not inclined to rely on a mortgage of the unpaid price, the sellers

secured insurance policies and a guarantee from one of the insurers of the vessel.

The vessel was classed with the British corporation, B.S* and had been issued with an interim
Certificate, to enable her go from Dunkirk to another port for repairs. Yet another Certificate
‘under reservation of repairs for classification” was issued in February 1927 was issued for to
enable the vessel go for coal in any part of the United Kingdom, before proceeding to Trieste
during which the steering gear failed during the journey from Cardiff to Ancona. The Sicilian
insurance companies admitted that salvage claims, but not particular average damage on the

grounds that the vessel had lost its class.

Judge Wright in the Commercial Court held that the vessel did not lose its class. On appeal,
Scrutton J was of the opinion that the conduct and level of communication between the
Classification Society and the vessel indicated that at all material times, the vessel was classed
as at the time of loss. It was his opinion that a third party, in this situation the Sicilian insurance
companies had no place in interpreting the relationship between a Ship-owner and his
Classification Society in terms of the specifying when the Classification Society should or

should not maintain a vessel in class.
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2.9.3 The Niobe't*

Following these opinions was the House of Lords decision in The Niobe on further appeal from
the Buyers on the issue of the need for sellers to notify their Classification Societies on defects
arising in their vessels. Lord Mackay noted that the contentious classification clause3 in the
present case (on seller notifying the Society on defects arising in vessel) from the Norwegian
Sales Form was express, while in The Buena Trader, which the Sellers sought to rely on, its
equivalent clause was implied. Further, he observed that the Arbitrators had aptly noted the
significance of both the periods before the date on the contract as well as after the date on the

contract, in as much as they settled for the latter, when he said:

“True, there is no enforceable obligation until after the contract is made but that is no reason for
confining the scope of the obligation, once incurred, to the period subsequent to the contract. The two
periods are quite separate. There is nothing inherently contradictory or even unusual in contractual
obligations dating back. Every commercial consideration seems to point in favour of Mr. Rokison’s
argument that the contractual obligation was intended to be co-extensive with the obligation to the

classification Society. So if the language of Clause 11 permits, | would wish to give it that effect’168

164 1199511 Lloyd’s Rep 579

165 Clause 11 of the Norwegian Sale Form (1983), which read, “... However the vessel shall be
delivered with present class free of recommendations. The Sellers shall notify the Classification Society
of any matters coming to their knowledge prior to delivery, which upon being reported to the
Classification Society would lead to the withdrawal of the Vessel’s Class or to the imposition of a

recommendation relating to her class”

1%6 199511 Lloyd’s Rep 579 at 582
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In effect the usage in commercial practice of considering periods prior to the date of the
contract as well as the fact that the Arbitrators had cast their mind to this was, in Lord Mackay'’s
opinion, enough to signify some positive hesitance on the part of the Arbitrators on the true

nature of the need for seller's to inform their Classification Society on defects in their vessel.

Lord Mackay also emphasised that it was a play on words that apparently stalled the revelation

of the true position of things when he said:

“Grammatically, the phrase ‘coming to their knowledge' is an adjectival present participle governing the
word ‘'matters.’ The phrase has no temporal significance in itself, as one can demonstrate by changing
the language. If the sentence had said 'the sellers shall notify the Classification Society of any matters
coming to their knowledge, whether before or after the date of the contract' it could not have been

suggested that 'coming to their knowledge' was grammatically incorrect, even though it related to the

past as well as the future. Of course the phrase may take colour from its context, and may in some
contexts point only to the future, as in some of the examples which Mr. Milligan put before your
Lordships. But in the present context the adjectival phrase is as apt to cover knowledge acquired before

the contract as after”.167

The above decision indicates the current position of the contractual relationship between
Classification Societies and Ship-owners, especially regarding the duty of the latter to inform
the former of defects in their Vessel. Where the Ship-owner does not keep to the tenets of the
contract with the Classification Society, the Society can see itself as being discharged from

liability. Incidentally and more likely than as a fall-out from the issues in The Niobe, Hodges

167 ibid at 583
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and Hill observe that some changes have been made in the Norwegian Sale Form which will

appear to strengthen the position of the Seller of a vessel. They note:

“A comparative study of the text of Clause 11 in the 1987 and the 1993 versions of the Norwegian Sale
Form, respectively reveals that in the later of these two versions the requirement upon the seller that he
should advise his classification society of damage affecting class, which appears in the 1987 version

and was at issue in The Niobe has been omitted”1€8

210 CONCLUSION

There would indeed appear to be a graduation of legal decisions on the issue of the duty to

inform Classification Societies of defects or matters arising in vessel. These range from:

. No duty on sellers to inform Classification Society

i, Obligation on seller to inform Classification Society from period of contract not

necessarily before contract

il Obligation on seller to inform Classification Society of any issues/defects at any time,

pre- or post-contract.

18 Hodges, S. & Hill, C., Principles of Maritime Law, (London: LLP, 2001) p.42
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Lord Saville aptly observes that the compromise (ii) above arose out of a combination of | and
iii to ameliorate the rigid position adopted in the Buena Trader, where it was held that no duty
rested on Seller to inform his Classification Society of defects. The Buena Trader had itself
relied on the majority decision of Scrutton and Greer, LLJ in United Shipping v.
Assicurazioni. In this latter case, the Lord Justices ruled that besides the fact that the Seller
had no duty to inform resting on him, an insurance company that guarantees a vessel is a third
party and has no right to ascertain in what instances a Classification Society could withdraw or

suspend its Certification.

The above position can be said to be the state of affairs regarding the contractual relationship
between a Classification Society and another party (Ship-owner) until recently following the
incidence of some remarkable accidents in the maritime arena bringing to question the
culpability of Classification Societies and to this end a stricter adherence to the terms of a
Classification Contract. This has been rather glaring after the collision of the Erika?69, which has
seen the evolving of some theories of liability of class, being proposed certain quarters in the
maritime field 70 by albeit from a tort point of view, which is the focus in another section of our

study.

The general attitude initially adopted by the Courts appeared to be one where the contract

would spell out certain basics, but the actual practices in the course of things portrayed another

19 The vessel, Erika sank in Brittany, off the west coast of France, in December 12, 1999, which is
widely believed to have resulted from the corrosion leading to the eventual cracking of its hull and a
gory oil pollution of the region.

170 The Gothenburg group Initiative, EU Commission and Parliament initiative.
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picture entirely. This however has changed with the House of Lords decision in The Niobe!’,
which holds the Ship-owner to inform at all times. In terms of Contract, Classification Societies
have not yet been held liable by a Court of law to a Ship-owner. Would this stem from the
shroud of non-liability which Classification contracts are wrapped in? Suffice it to say that going
by the decision in Great American Insurance Co. v. Bureau Veritas'72 it will appear foolhardy
trying to hold Class liable in contract especially where such contract is inundated with clauses
glaringly dispensing with liability from mere limitation to the point of total exclusion. Holding the

Societies liable in tort has appeared to be a more worthwhile and viable venture.

171199511 Lloyd’s Rep 579
172 1972 AMC 1455

158



Contemporary Perception of Classification Chapter Three
Societies from a Legal Perspective

Chapter 3
The Tortious Relationship between Classification

Societies, Ship-owners and Flag-States
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3.1 Ascertaining a Tortious Relationship

In the course of considering the tortious relationship between the two parties, a Classification
Society and a Ship-owner, certain aspects need to be borne in mind. For instance, when a
Ship-owner engages the services of a Classification Society, in what precise capacity does the
Society act? Further, are there certain duties and obligations that are implicit in the relationship

between the parties and what is the nature of these duties and obligations?

We could start by the definition of a tort, which Pollock says that:

“There...is too much talk about definitions. A definition strictly speaking is nothing but an abbreviation in

which the user of the term defined may please himself...™

This notion would appear to readily give the impression that just about anything could
constitute a tort, especially when observed from a subjective point of view. Rather, the aim of

the law of torts has been said to be a more expedient avenue as Street observed:

“Itis the function and purpose of the Law of Torts that are of greater import, and these are matters which
can be explained in comparatively simple terms. The law of torts is concerned with those situations

where the conduct of one party causes or threaten to cause harm to the interests of other parties™

! Pollock, Book Review (1931) 47 LQR 588, quoted by M. Brazier, Street on Torts, (London: Sweet &
Maxwell, 1988), p.3
% ibid, p.3
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Interests, in this connection have been patterned after Pound's definition as:

“ a claim or want or desire of a human being or group of human beings which the human being or group
of human beings seeks to satisfy and of which, therefore, the ordering of human relations in civilised

society must take account™

In the context of this study we have to ascertain what interests are involved. That should be the
desire of a Ship-owner to have his vessel surveyed and inspected by a Classification Society
according to the rules and regulations of that Classification Society for the purposes of
insurance and other statutory requirements. Interests here, on a corollary, can also include the
desire of the Classification Society not to be held liable to the Ship-owner for alleged negligent

classification of the said vessel.

Prosser and Keeton define Torts simply as:

“Broadly speaking, a Tort is a civil wrong, other than a breach of contract, for which the Court will

provide a remedy in an action for damages®4

Oliphant observes the inadequacy of this sort of definition emphasises on damages, following

Sir Peter Winfield's definition, which says:

“Tortious liability arises from the breach of a duty primarily fixed by law; this duty is towards persons

generally and its breach is redressible by an action for unliquidated damages™

* R. Pound, Selected Essays, quoted by M. Brazier, ibid, p.3
4 Prosser and Keeton, Torts, 5 ed, (1984), p.1
> WVH Rogers, Winfield & Jolowicz on Tort, 17® ed, (2006), p.4
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Oliphant argues, perhaps rightly so, that a claim for damages are not the only sort of remedies

a claimant would seek of the Court.

A vital point of consideration will be to ascertain the sort of tort that can evolve between a
Classification Society and a Ship-owner. The typical torts range from trespass, slander, libel,
passing-off, deceit, nuisance, and conspiracy to what Street refers to as ‘negligent interference
with personal, proprietary and economic interests'® This latter category of torts is in line with the
contemplation of this study and it is a more recent development of tort, which has not quite
witnessed the same passage of time and precedents to give it a further element of credibility.
Two factors feature here: negligence, and economic interests. In effect, we are examining a
situation, where a Classification Society can be alleged to be liable to a Ship-owner or indeed
any other party for the negligent classification of a vessel, which has resulted in some loss

(economic among others) to these parties.

Torts emanating from proper contracts between parties will be analysed before advancing to
pure torts arising between parties with no contractual link between them. The distinction
between these two is not particularly clear cut especially when you bearing in mind that certain
contracts are made for the benefit of a subject who is not a party to the contract (third party),

which is not unlike how Classification Societies first entered into contracts with marine insurers.

5 M. Brazier, Street on Torts, op cit, p.6
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3.2 Contractual Torts (torts that arise from a contract)

On entering a contract, there are express and implied terms in that contract between the
parties. The express terms are vivid enough, while the implied terms are the terms which when

derogated from will constitute a ‘contractual tort'.

An action in tort against Class may be an action in tort in association with the contractual
relationship between the parties, or a pure action in tort between parties with no prior
contractual relationship. The action in tort will be based on establishing a duty in care flowing
from the Classification Society to the party bringing the suit against it. It follows that the duty of
care will be more glaring where there is a pre-existing contract between the parties, which can
be termed a ‘contractual tort’ as opposed to a ‘pure tort’ action, where it will be a third party to a

contract, if any, instituting an action.

In our analysis of the impact of tort on Classification Societies, this will be categorised into the
effect of tort between a Classification Society and its contractual partner (Contractual tort); and
the effect of tort between a Classification Society and a third party (3) party. The second form
of tort relationship is the most obvious type and has witnessed more disputes involving
Classification Societies.” Thus is due to the fact that most of the third parties instituting the

action against Class usually have a limited recourse to damages or compensation from the

7 Otto Candies v. NKK [2003] United States Court of Appeals Fifth Circuit, filed September 17, 2003
No. 02-30842; Marc Rich & Co and Others v. Bishop Rock Marine Co. Ltd, Bethmarine Co Ltd and
Nippon Kaiji Kyokai (The Nicholas H) [1995] 2 LR 299; Sundance Cruises Corporation v. America
Bureau of Shipping (ABS) (The Sundancer) [1994] L.R. 183; Mariola Marine Corporation v. Lloyd's
Register of Shipping (The Morning Watch) [1990] 1 Lloyd's Rep. 547
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parties they are in actual contract with and may see Classification Societies as a more certain

avenue of funding their loss.

The Classification Society is, upon a contract with a Ship-owner for its services to survey and
inspect a vessel and thereby classify it according to the Society's rules and regulations, under a
duty to act responsibly. Boisson points out that the contract fundamentally entails ‘..the implied
warranty to perform the survey in a safe and competent manner, so as not to expose the Ship-
owner to risk of loss or liability to others™ Following this angle, where this warranty is not
complied with, is it the true picture that the Classification society would be fiable to the Ship-
owner where he incurs loss or liability to others?® There does not appear to be a clear-cut
answer to this because majority of the cases we have dealt with in the preceding chapter
indicate that Ship-owners have not been very successful over the years in claiming in contract
or in tort from origination from the contract, against a Classification Society. This apparently
steady state of affairs appeared to have been interrupted by the fairly recent case, Otto
Candies v. NKK" which held that Class can indeed be liable to a third-party especially where
there is evidence of reliance on the advice of the Classification Society by that third-party. The
Societies, on their part, have fortified themselves with clauses in their contracts whereby they

will be indemnified by the Ship-owners should any blame come their way.

® Boisson, 'Classification Society Liability: Maritime Law Principles. Must they be requisitioned?"
(1994) CMI YEARBOOK 235

® Lord Wright in W. Angliss Case [1927] 28 L1. L.R. 202 at 214 had said: "Similarly, the carrier might
perhaps be held liable if the naval architect whom he employed to supervise the design, applying
current standards, failed to detect a definite error in design, although I do not think that he would be so

liable for an error on the part of one of the classification societies, such as Lloyd's, which occupy a
public and quasi-judicial position.”

10 United States Court of Appeals Fifth Circuit, filed September 17, 2003 No. 02-30842. This case is
discussed further in this chapter.
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How have Classification Societies been described in the context of this study? Basically,
Classification Societies are bodies recognised and working in line with the Safety of Life at
Sea (SOLAS) 1974 Convention that inspect, survey and classify vessels according to specific
categories according to the Society’'s own Rules and Regulations. Peter Clark gives an almost

exhaustive description of the traditional role of Classification Societies when he says:

“A Classification Society sets standards for the quality and integrity of vessels and performs surveys to
determine whether vessels are in compliance with the Classification Societies Rules and Regulations,
national laws and international conventions. If a vessel passes inspection, the Classification Society
either issues a Certificate attesting to the vessel's conformity with the applicable Rules, Regulations,
national laws and international conventions or endorses an existing Certificate with a visa reflecting the
survey. If the vessel fails to pass the inspection, the Classification Society either does not issue the

Certificate or withdraws the existing Certificate™!!

Lord Steyn in the Nicholas H identified some of the functions of Classification Societies that:

“...Classification Societies have classified merchant ships in the interest of safeguarding life and ships at
sea. For this purpose, Classification Societies attend to the building of ships in order to determine
whether the ships merit classification in accordance with their standards. Classification Societies also

conduct periodic surveys of ships to ascertain whether ships are entitled to retain classification"12

While Classification Societies may purport to perform a certain set of functions, it would seem

that they mean various things to different classes of individuals. This position would in no small

" P.D. Clark, ”An American Admiralty Law Viewpoint on the Changing Role of Classification
Societies”, SEA LAW, Clark, Atcheson & Relsert, navlaw.com
12 Marc Rich & Co. v. Bishop Rock Marine Co Ltd (The Nicholas H) [1995] Vol.2, 299
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means hamper the specificity of the duty of care a Classification Society would owe (if at all) to

another party. Andrew Craig-Bennett offers that:

“Classification Societies seem rather odd beats. They are certainly corporations. Some are companies,
some are charities, many enjoy privileged status in the eyes of the law and they interact with many other
corporations and individuals, not always in ways that a lawyer would recognise as a simple contract.
Increasingly, and uneasily, they interact with that amorphous fellow, the Man in The Street as
well...These interactions whether we categorise them as contractual or as stake holding relationships or
as something else again, are fiendishly difficult to understand, and perhaps the Buddhist fable of the four

blind men and the elephant applies."3

The above analogy, if we can call it that, typifies a situation where an individual might be ill at
ease to delineate the extent to which a Classification Society can be held accountable to

another party for alleged non-observance of its duties to that party.

3.3 Duty of Care

The graduation of the tort of negligence from one of criminal liability (trespass vi et armis) to
one of civil liability is one of the rare uncharacteristic traits of English law in its ability to
evolve. Negligence on coming into its own has gone through some further cleansing to which

end, the term duty of care has been coined to signify the presence of negligence in any one

1% <Accountability of Classification Societies — The Role of Classification and Market-oriented and
Policy Issues’, (2001) 2 LSL C
' See generally M. Lunney & K. Oliphant, Tort Law, Text and Materials, 2003, Oxford, p. 4
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situation. Simply put, a Plaintiff has to prove that the Defendant owed a duty of care to him in

an action for negligence.

The notion of duty of care, on its part, has been sought through a varied number of tests and
theories, particularly where there is no pre-existing relationship (contract) between the parties.
We need to remind ourselves that at this juncture that tort originated or was more readily held
to have occurred between parties in an existing relationship. This instance, though, has broken
away from the original mould thanks to the advance in technology (the industrial revolution
playing a huge part) and other related factors, to the discomfort of the Courts who required a

more visible nexus between the parties.

Refocusing on our study of Classification Societies, their contractual relationships with other
parties has been multi-faceted and not precisely clear-cut. At their inception, Classification
Societies had a foremost relationship with the marine insurance companies who needed some
specialised, classified information on the vessels whose owners sought to insure their hull and
machinery with the particular insurance companies. This was a contract between two parties
with a third party being the subject of the contract with the effect that there was no contract
between the Classification Society and the ship-owner!S This ideally was the same position
between Classification Societies and Cargo-owners, whereby there was no contract in such a
situation between the Classification society and a Cargo-owner, the only nexus between the
parties being the fact that the former had classified the vessel and the latter had used the same

vessel for carriage of his cargo. In the event of a dispute, the only grounds of action would have

1 Such contracts led to the emergence of the Contracts (Third Party) Acts, 1990
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been based on a relationship rooted in tort. However, it was not apparent in every case that the
Classification Society would have notice of the prospective cargo -owner. This was one of the
bases of the opinion of Lord Steyn in the Nicholas H'6 that in the course of NKK classifying the
vessel it had no idea who the cargo-owners were enough to have the former owe a duty of care
to the latter because ‘there was no contact between the cargo-owners and the classification
society.'!” A proper contractual relationship between the Classification Societies and Ship-
owners eventually evolved with the advance of marine affairs and a bid by Ship-owners to
enhance their credibility. The features of these contracts have been analysed in the previous
chapter and the focus in this section will be the torts that can arise from a contractual or non-

contractual setting.

Negligence has given rise to numerous definitions and comprises certain essential

constituents, which Lord Wright in Lochgelly, Iron & Coal Co. v. Mullan’® noted thus:

“In strict legal analysis, negligence means more than heedless or careless conduct, whether in omission
or commission: It properly connotes the complex concept of duty, breach and damage thereby suffered

by the person to whom the duty was owing™?

We therefore follow the above direction to decipher the juxtaposition of a duty, its breach and

the consequential damage emanating from Classification Society towards a Ship-owner.

'8 Marc Rich & Co. v. Bishop Rock Marine Co Ltd (The Nicholas H) [1995] 2 Lloyd's Rep. 299 (H.L.)
17 ibid, p.314

¥[1934] AC 1

1% ibid at p.25
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3.4 Guidelines to Recognising a Duty of Care

The following can be regarded as the premises on which the Courts recognise a duty of care in

tort flowing from one party to another. These include:

= Neighbourhood Principle

= Duty not to make a careless statement to be relied on in Hedley Byrne?

* The two-way test in Anns v. Merton County Council?!

» The three-way test in Caparo v Dickman22

= Knowledge that Plaintiff, as an individual and not indeterminately, will suffer economic loss

= Assumption of responsibility

= |ncremental test

In trying to ascertain liability, regard should also be had to the nature of the Plaintiff's loss,

which includes personal injury, damage to property, economic loss. Personal injury and

damage to property seem clear enough, but pure economic loss has been simply defined as

211964] AC 465
21[1978] AC 728

211990] 2 A.C. 605
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‘loss that does not arise out of physical damage suffered by the claimant.’?® Indeed, a rather
obvious and more conventional perception of an economic loss will be one whereby a plaintiff
incurs due to the loss of possibly expected profits resulting from the act of another person.2* A
claim against Class has been deemed to be one for economic loss?. Opinion is divided
between assessing responsibilities from the view of the act of the Defendant on the one hand
and the effect such an act has on the Plaintiff on the other hand. Baker is of the view that the
modern perception of negligence leans more towards the quality of the act of the Defendant

than the nature of the loss suffered by the Plaintiff.28

3.4.1 Neighbourhood Principle

Decidedly the most famous case in the English law of tort and rather well-known in every

common-law jurisdiction worldwide, this principle was propagated by Lord Atkins in Donoghue

2 Lunney & Oliphnat, p. 340

% See generally the Scottish case of Landcatch Ltd v International Oil Pollution Compensation
Fund (The Braer) [1999] 2 LLR 316, where claims had been advanced against the Fund arising out of
the grounding of the "Braer" off the Shetland Isles in January 1993. In that case, the Inner House of the
Court of Session had denied recovery from the Fund for economic loss suffered by certain salmon
farmers in Argyll who raised smolt (young salmon) each year to on-sell them to fish farmers in the
Shetlands for on-growing in salt waters to maturity. The fishing ban imposed by the authorities after
the Braer accident brought this business to a halt for both 1993 and 1994. Whilst the Court of Session
accepted that the statute imposed liability for pure economic loss, that did not cover secondary or
relational claims such as those of the Argyll smolt farmers. In reaching its conclusion, the court applied
considerations similar but not identical to those which had led to the development of a rule against such
claims at common law.

ZPperrett v. Collins (1998) 2 Lloyds Rep 255 at 263 per Lord Hobhouse

%6 J.H. Baker, Introduction to English Legal History, (2002) Butterworths, p.402
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v. Stevenson?’. On August 26, 1928, the appellant drank a bottle of ginger-beer, manufactured
by the respondent, which a friend had bought from a retailer and given to her. The bottle
contained the decomposed remains of a snail which were not, and could not be, detected until
the greater part of the contents of the bottle had been consumed. As a result she suffered from
shock and severe gastro-enteritis. She accordingly instituted the proceedings against the
manufacturer. The case which, was to be determined in accordance with Scottish law was
before the English Hose of Lords not for trial but on a preliminary issue to ascertain if the
Appellant had a cause of action against the Respondent. On agreement between counsel for
the parties; the earlier judgement in the matter from the Courts of session; and Lord Atkins'
research, it was found that English and Scottish law were identical on this instance of law. The
particular issue sought to be resolved was 'whether the manufacturer of an article of drink sold
by him to a distributor or the ultimate purchaser or consumer from discovering by inspection
any defect, is under any legal duty to the ultimate purchaser or consumer to take reasonable
care that the article is free from defect likely to cause injury to health?2® The laws of Scotland
and England according to Lord Atkins provided that ‘in order to support an action for damages
for negligence, the complainant had to show that he has been injured by the breach of a duty
owed to him in the circumstances by the Defendant to take reasonable care to avoid such

injury’.2

He acknowledged however that the case did not necessarily concern itself with the existence of
a breach of duty, but that if a duty actually flowed from the defendant to the appellant to take

care. A poignant observation by Lord Atkin was that there were no general English opinions

7711932] AC 562
% ibid, 578
# ibid, p.579
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hinting at a general application in governing the relationships between parties, which give rise
to s duty to take care. It is observed that this is more or less an anomaly that has continued to

this day.

The policy of resisting as much as possible the possibility of ‘opening the floodgates’, whereby
a precedent is set by a case which enables prospective Plaintiffs to inundate the Courts with

frivolous claims was clearly borne in Lord Atkins mind when he said:

“The liability for negligence, whether you style it such or treat it as in other systems as a species of
"culpa," is no doubt based upon a general public sentiment of moral wrongdoing for which the offender
must pay. But acts or omissions which any moral code would censure cannot in a practical world be
treated so as to give a right to every person injured by them to demand relief. In this way rules of law

arise which limit the range of complainants and the extent of their remedy.”

This case nonetheless has set about the most prominent principle in the Law of Tort and has,
at the risk being beggared, been referred to in every case to do with the issue of establishing a
duty of care. Lord Atkin, who apparently had a strong Christian background that was described
as a constant in his life, looked to the correlation between law and morality to give his
perception of a duty of care to allude to a duty not injure your neighbour.® He gave the

principle as:

“The rule that you are to love your neighbour becomes in law, you must not injure your neighbour; and
the lawyer's question, ‘Who is my neighbour?’ receives a restricted reply. You must take reasonable
care to avoid acts or omissions which you can reasonably foresee would be likely to injure your

neighbour. Who, then, in law is my neighbour? The answer seems to be - persons who are so closely

3% G. Lewis, Lord Atkin (London: Buterworths, 1983) referred to by Lunney & Oliphant, op cit, p.100
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and directly affected by my act that | ought reasonably to have them in contemplation as being so

affected when | am directing my mind to the acts or omissions which are called in question.”!

Lord Atkin apparently looked to forseeability and proximity in his neighbour principle, some of
the central themes in quest of establishing a duty of care in tort. He relied on Heaven v.
Pender32 where the Plaintiff who was on a stage held by ropes supplied by the defendant
dock-owner was injured in the course of painting a ship. The ropes were found by the County
Court to be unfit and damages were awarded to the Plaintiff, which judgement was reversed by
the Queens Bench Division. On appeal to the Court of Appeal, Brett MR in that case found for
the Plaintiff on the basis of the physical proximity of the Plaintiff to the Defendant or rather the
Defendant's property. Brett MR (later to become Lord Esher) said in Le Lievre v. Gould33 that
the earlier case of Heaven v. Pender 'established that under certain circumstances, one man
may owe a duty to another, even though there is no contract between them. If one man is near
to another, or is near to the property of another, a duty lies upon him not to do that which may
cause a personal injury to that other, or may injure his property. Le lievre v. Gould had to do
with the issue of reliance on a statement made by one party to another and relied on by a third-
party. Here, a surveyor prepared certificates for a mortgagor. The mortgagee relied on these
certificates, where upon he brought an action against the surveyor. It was held that the
surveyor owed no duty of care to the Mortgagee. Lord Esher therefore distinguished between
Heaven v. Pender on the one hand, and Le lievre v. Gould on the other hand by virtue of
physical proximity. Lord Atkin opined that proximity did not have to be physical for a duty of

care to exist.

*! Donoghue v. Stevenson [1932] AC 562 AT 580
3211883] 11 QB 503
311893] 1 QB 491
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Another of the numerable cases relied on by Lord Atkin was Oliver v. Saddler & Co.3* Here, a
firm of stevedores employed to unload a cargo of maize in bags provided the rope slings by
which the cargo was raised to the ship's deck by their own men using the ship's tackle. The
Plaintiff was a shore porter who transported the cargo to the dockside by the shore porters. The
porters relied on examination by the stevedores and had themselves no opportunity of
examination. The House of Lords reversed the decision of the First Division and held that there
was a duty owed by the stevedore company to the porters to see that the slings were fit for use,
and restored the judgement of the Lord Ordinary, Lord Morison, in favour of the Plaintiff.
According to Lord Atkin, the decision in Oliver v. Saddler & Co. ‘was based upon the fact that
the direct relations established, especially the circumstance that the injured porter had no

opportunity of independent examination, gave rise to a duty to be careful.

Can this position help the cause of a cargo-owner against a Classification Society by virtue of
the fact that they (cargo-owners) are neither in a position, nor have the opportunity to inspect
the assessment of the Classification Society, thereby deferring to the Society's expertise where
the roles of the Stevedores and ship-porters are substituted for Classification Societies and
cargo-owners? This is especially glaring where the Classification Society purports to rely on an
argument that the cargo-owner cannot maintain a claim against it because there is no evidence
that the cargo-owner was aware of which Classification Society has been engaged to survey

the vessel. The Courts going by the Lord Steyn's opinion in The Nicholas H have chosen to

34[1929] AC 584
% ibid, p.586
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adopt a somewhat more restrictive view of proximity and forseeability in this regard3,
compared to that espoused by Lord Atkin. In as much as this case had to do with a defective
product, the principle nonetheless set the pace for modern perception of negligence. By way of
analogy, where the defective product (the slings) in Oliver v. Saddler in substituted for the
defect service (recommendation by the NKK surveyor) in The Nicholas H, it is submitted that

on this particular basis judgement ought to have been found for the cargo-owners.%

Lord Macmillan adopted a more pragmatic approach in arriving at the conclusion that the
Appellant in Donoghue v. Stevenson was owed a duty of care. While acceding that the Plaintiff
will obviously bring herself within an exception to the contract between manufacturer and

retailer of the drink, he said:

“If on the other hand, you disregard the fact that the circumstances of the case at one stage include the
existence of a contract of sale between the manufacturer and the retailer and approach the question by
asking whether there is evidence of carelessness on the part of the manufacturer, and whether he owed
a duty to be careful in a question with the party who has been injured in consequence of his want of
care, the circumstance that the injured party was not a party to an incidental contract of sale becomes

irrelevant’

The above statement will appear to strengthen the case for ship-owners and other third parties

seeking to institute an action in tort against Classification Societies, whereby the existence of a

% Marc Rich & Co and Others v. Bishop Rock Marine Co. Ltd, Bethmarine Co Ltd and Nippon Kaiji
Kyokai (The Nicholas H) [1995] 2 LR 299. The element of it being fair, just and reasonable has been
added to the formula as will be seen further in this chapter.

37 The NKK surveyor had advised the owners of the vessel on permanent repairs, but eventually opted
for temporary repairs until the vessel, the Nicholas H arrived at the next port. The vessel however did

not make it to the port.
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prior contract between the Classification Society and a vendor ship-owner should not deter
from holding the Classification Society responsible for the damages from the effect of a
contract between the vendor Ship-owner and a purchaser Ship-owner, charterer or cargo-
owner stemming from a recommendation by that Classification Society. |deally, this supposition
should impact even more where the Classification Society is well aware that its
recommendations will be eagerly awaited by other parties not in a contractual relationship with
it, but they (the third parties) have such a relationship with other parties with whom it (the

Classification Society) has a contractual relationship.3

342 Duty not to make Careless Statements to be relied on by third-party - Hedley
Byrne Case

Le Lievre v. Gould, which emphasised on the need for physical proximity for statements made
by a party and relied on by a non-contractual party was only relevant until the landmark case of
Hedley Byrne & Co v. Heller & Partners Ltd.3® The latter brought a breath of fresh air to a
long line of instances whereby plaintiffs had no remedy against defendants for the latter's
negligent statements which the former might have relied on. The principle enunciated in this
case was deemed to be the exception to the earlier perception of no claim for an economic
loss. In as much as the plaintiffs lost in this particular case, the record was set straight that a

duty of care was owed in such a situation In this case, the plaintiffs had requested their bankers

3% The Nicholas H [1995] 2 LR 299 at 314, where Lord Steyn advanced the element of reliance by the
cargo-owner on the classification society’s recommendations. This is discussed further in this chapter.
3119641 AC 465
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to furnish them with the financial status of a company they expected to do business with. This
enquiry was further made of the bankers of the other company and the defendant bankers gave
incorrect references, which gave the impression that the proposed deal was a worthwhile
venture. This reliance resulted in the loss of £17,000 to the plaintiffs. The defendant bankers
had however inserted a clause wherein they expressly disclaimed any responsibility, and to this

end the plaintiffs were unable to recover their loss of £17,000.

Counsel for the Defendant had set out three issues in his argument which constituted the basis

of Lord Devlin's opinion:

a. There was no general duty not to make careless statements unless there was a contractual or fiduciary

duty; a relationship of proximity, or a financial loss resulting from physical damage.

b. A situation whereby a banker gives a reference to a third party who is not his customer cannot be

termed a special or proximate relationship.

C. If a special relationship can be found between bankers and third parties, in this case should the
defendant be liable due to an express disclaimer which said “Strictly confidential and given on the

express understanding that we incur no responsibility whatever in furnishing it'4

Prior to Hedley Byrne, the House of Lords had ruled in Candler v. Crane, Christmas & Co.*!
that a potential investor in a company who had specifically asked to see the company accounts
before making an investment in the company was not owed a duty of care by the Defendant.

The Defendants were auditors to the Company who had been asked by the managing director

“® ibib, p.515
“111951] 2 KB 164
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of the company to prepare the accounts. This was careless prepared and contained some false
statements. The Plaintiff relied on the accounts and suffered the loss of is investment when the
company folded up within a year after the request for the account. A majority of the Court held

that in favour of the auditors, with Lord Denning dissenting when he asked:

“to whom do these professional people owe this duty? They owe the duty, of course, to their employer or

client, and also, | think, to any third person to whom they themselves show the accounts...."2

Lord Denning's opinion guided the House of Lords in Hedley Byrne, where Lord Devlin
categorised a position where one seeks information from another party as a special
relationship. He emphasised that these relationships were 'not limited to contractual
relationships or to relationships of fiduciary duty, but include also relationships, which...are
equivalent to contract, that is, where there is an assumption of responsibility in circumstances

in which, but for the absence of consideration, there would be a contract.'43

It is noteworthy that for an assumption of responsibility to manifest, it does not have to a duty
necessitated by the operation of law or one imposed by statute. Rather it should be one where

there is more or less a positive act on the part of the defendant. As Lord Devlin said

"I have had the advantage...of studying the terms which your Lordships have framed by way of definition
of the sort of relationship which gives rise to a responsibility towards those who act upon information or
advice and so creates a duty of care towards them. | do not understand any of your Lordships to hold

that it is a responsibility imposed by law upon certain types of persons or in certain sorts of situations. It

2 ibid, 434
* Hedley Byrne at 529
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is a responsiility that is voluntarily accepted or undertaken, either generally where a general
relationship, such as that of solicitor and client or banker and customer, is created, or specifically in

relation to a particular transaction."#

The notions of ‘assumption of responsibility’ and ‘reliance’ were embarked upon in this case by
Lord Devlin, in the sense that the bank had assumed a responsibility towards the plaintiff when
it gave the statement of account, which the plaintiff was expected to rely on. The theme of
assumption of responsibility was also the focal point of finding a duty of care on behalf of the
plaintiffs in Henderson v. Merrett, which will be discussed below. In this latter case, Lord Goff
extended the duty in this instance. Assumption of responsibility in Hedley Byrne was viewed as
a sort of alter ego to proximity, as had been used by Lord Atkin in Donoghue v. Stevenson.
Hedley Bryne established that where there is an assumption of responsibility where a person
proffers information to be used by another and such information is to be relied on. It will appear
that the way proximity and forseeability are entwined and not mutually exclusive in a bid to
prove a duty of care, the same will apply to the themes of assumption of responsibility and

reliance.

When an assumption of responsibility is observed in a case, it might still be negated by the
presence of an express disclaimer, going by the facts of Hedley Byrne, which resulted in the
Plaintiff not succeeding in his claim against the bank. Lord Deviin was inclined to the opinion

that:

“A man cannot be said voluntarily to be undertaking a responsibility if at the very moment when he is

said to be accepting it he declares that in fact he is not. The problem of reconciling words of exemption

* Hedley Byrne v. Heller [1964] AC 465 at 530
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with the existence of a duty arises only when a party is claiming exemption from a responsibility which
he has already undertaken or which he is contracting to undertake. For this reason alone, | would

dismiss the appeal."s

In effect, the respondents were successful in the appeal against them based solely on the
insertion of the disclaimer in the statement made for the benefit of the appellant. Hedley Byrne

is largely celebrated for affirming the first two issues in the respondents case that:

a. There is a duty not make a careless statement to another party especially where one will rely on it

b. A special relationship is created between a banker and a third-party who is not a customer of the bank, and

this is similar to the sort of relationship that exists between a solicitor and a client.

Using the above analogy and interposing it in the relationship between a Classification Society
and a Ship-owner, it could be submitted that there is an element of an assumption of
responsibility. However, if there is an express disclaimer of responsibility at the same time, it
could well be that this serves to negative the initial responsibility assumed to have been
undertaken. This will invariably lead to a situation where a party approbates and reprobates at
the same time, to which end there would have been no need for the plaintiff to approach the

defendant for its services.

* ibid, p.533
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3.4.3 Lord Wilberforce Two-way test in Anns v. Merton4

In this case the appellants, who were long lessees of a block of eight maisonettes, brought an
action against the respondents, the lessor council, as well as the builders of the flats. The crux
of the matter was that the foundation of the maisonettes ought to have been 3 feet deep,
however, they were built on a foundation of 2 feet 6 inches instead, resulting in cracks
developing on the floors and walls of the flats, for which the appellants brought an action for

want of a duty of care.

Lord Wilberforce noted that the two principles to be distinguished in the case regarding liability

for acts of builders on behalf of a housing authority were:

1. Whether a local authority is under any duty of care towards owners or occupiers of

such houses as regards inspection during the building process.

2, What period of limitation applies to claims by such owners or occupiers against the

local authorities?

Relying on what he called the trilogy of cases that established a duty of care - Donoghue v.

Stevenson, Hedley Byme v. Heller & Partners and Dorset Yacht Co. Ltd v. home Office -, Lord

¢ 11978] AC 728. While the position in this case has been repealed and replaced by Murphy v.
Brentwood Council in England, it is still law in Canada as seen in the cases of Rivtow Marine Ltd v.
Washington Iron Works [1974] SCR 1189, (1973) 40 DLR (3% 530; and Canadian National
Railway Co v. Norsk Pacific Steamship Co [1992] 1SCR 1021, (1992) 91 DLR (4ﬂ‘) 289. These cases
are discussed in the next subsection of the Three-way test in Caparo v. Dickman [1990] 2 A.C. 605,

by way of comparison.
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Wilberforce maintained that it was not necessary to limit a current matter within these cases,

but to go through a two way test, as follows:

“First one has to ask whether, as between the alleged wrongdoer and the person who has suffered
damage there is a sufficient relationship of proximity or neighbourhood such that, in the reasonable
contemplation of the former, carelessness on his part may be likely to cause damage to the latter - in
which case a prima facie duty of care arises. Secondly, if the first question is answered affirmatively, it is
necessary to consider whether there are any considerations which ought to negative, or to reduce or
limit the scope of the duty or the class of person to whom it is owed or the damages to which a breach of

it may give rise"4

He made a certain distinction in this case bearing in mind that the Council was a public
authority, and performed its duties under a statute which could allude to its immunity form
action. It was his opinion that the issue of ‘neighbourliness’ proposed by Lord Atkin did not
necessarily feature here neither was there an element of control as between two individuals
which would negate the essence of performing an act under a statute. He therefore used the
term ‘operational’ to assess the extent to which a duty of care can flow from a public authority

to a plaintiff. He approached this aspect in the following manner:

“Most, indeed probably all, statutes relating to public authorities or public bodies, contain in them a large
area of policy. The courts call this "discretion” meaning that the decision is one for the authority or body
to make, and not for the courts. Many statutes also prescribe or at least presuppose the practical
execution of policy decisions: a convenient description of this is to say that in addition to the area of
policy or discretion, there is an operational area. Although this distinction between the policy area and
the operational area is convenient, and illuminating, it is probably a distinction of degree; many

"operational” powers or duties have in them some element of "discretion.” It can safely be said that the

*711978] AC 728 at 751
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more "operational” a power or duty may be, the easier it is to superimpose upon it a common law duty of

care."8

Lord Wilberforce focused on the health and safety aspect of the claim of the Plaintiffs, where in
his opinion the Housing Authority erred in the course of their operation to ensure that the
required depth of the foundation of the flats was strictly followed. It will appear that he viewed
this requirement as operational to warrant the attachment of a common law duty of care. If it
was recognised that there was a duty, the duty was to abide by the statutory provisions
regarding the required depth for the foundation of the flats. These statutory provisions, in his
opinion had been made for the protection of the owners/occupiers of the flats and to derogate

from them was tantamount to being liable for the personal injury of the plaintiffs. As he stated:

“The damages recoverable include all those which foreseeably arise from the breach of the duty of care
which, as regards the council, | have held to be a duty to take reasonable care to secure compliance
with the byelaws. Subject always to adequate proof of causation, these damages may include damages
for personal injury and damage to property. In my opinion they may also include damage to the dwelling
house itself; for the whole purpose of the byelaws in requiring foundations to be of a certain standard is
to prevent damage arising from weakness of the foundations which is certain to endanger the health and
safety of occupants. To allow recovery for such damage to the house follows, in my opinion, from normal
principle. If classification is required, the relevant damage is in my opinion material, physical damage,
and what is recoverable is the amount of expenditure necessary to restore the dwelling to a condition in
which it is no longer a danger to the health or safety of persons occupying and possibly (depending on

the circumstances) expenses arising from necessary displacement.”?

One of the important factors in this case is the element of economic loss in the case. It is

observed that the actual health and safety of the Plaintiff had not yet been affected, though it

“8 ibid at 754
* ibid, at 759
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was possibly imminent. The position on economic loss is analysed further below especially as it

obtains in certain jurisdictions.

3.44 Three-way test in Caparo v. Dickman50

In this case, Caparo Industries had shares in Fidelity, another company, for which Dickman
was its auditor. Caparo bought more shares prior to Fidelity’s audited accounts being made
public for the tax year, March 31, 1984. As soon as the accounts were published, which
indicated a pre-tax profit of £1.2m, Caparo made a takeover bid for Fidelity. Fidelity had made
a loss of £400,000 however, for which Caparo brought an action against Dickman. Caparo
claimed that the auditors owed them a duty of care since as potential investors, they had relied
on the reports to increase their shareholding in Fidelity. The Auditors were held to be owed a
duty of care to Caparo, by the Court of Appeal in view of Caparo being existing shareholders,

whereupon the Auditors appealed to the House of Lords.

Lord Bridge examined not only if auditors of a company owed a duty to the shareholders, rather
to what extent the duty was owed. At the beginning of his judgement, he observed that there
were the traditional and the modern approaches of establishing a duty of care. The traditional
view, he said, was by identifying various specific situations, which all on their part had their
particular characteristics. He commented further that in as much these different situations fell
within the realm of negligence, they were ‘sufficiently distinct to require separate definition of

the essential ingredients by which the existence of the duty is to be recognised.!

%°11990] 2 A.C. 605
*! ibid at 616
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He also recognised that there was the modern approach, which entailed looking for ‘a single
general principle, which may be applied in all circumstances to determine the existence of a
duty of care’2. Both approaches derived from Lord Atkin's dicta in Donoghue v. Stevenson,
where he mentioned the quest of the Courts in the classification of duties on both sides of a
relationship ‘whether manufacturer, salesman, or landlord, customer, tenant, stranger and so

on’s3 Lord Bridge however reiterated Lord Atkin's proviso on the second modern approach that:

“To seek a complete logical definition of the general principle is probably to go beyond the function of
the judge, for the more general the definition the more likely it is to omit essentials or to introduce non-

essentials.”

In Lord Bridge's view, Lord Wilberforce’s two-way test was rather limited, to the extent that
decisions in other cases following Anns v. Merton had advocated against a general principle
being set to prove a duty of care. He then deduced that another element should combine with
the factors of forseeability and proximity, which he pointed to as the requirement that it be fair,

just and reasonable to impose such a duty. In his words, he proposed:

"What emerges is that, in addition to the foreseeability of damage, necessary ingredients in any situation
giving rise to a duty of care are that there should exist between the party owing the duty and the party to
whom it is owed a relationship characterised by the law as one of 'proximity’ or ' neighbourhood' and that
the situation should be one in which the court considers it fair, just and reasonable that the law should

impose a duty of a given scope upon the one party for the benefit of the other"ss

%2 jbid at 616

311932] AC 562, 579-580

** ibid at 580

%5 Caparo v. Dickman, op cit, 618
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He acknowledged that the law had swung between the traditional approach of observing
different instances leading to a duty of care, and the modern approach of a quest of a general
principle, and at the same time cautioned against using the terms, proximity and forseeability
as practical tests because they ‘amount in effect to little more than convenient labels to attach
to the features of different specific situations which, on a detailed examination of all the
circumstances, the law recognises pragmatically as giving rise to a duty of care of a given

scope.'

Lord Oliver in the same case, looking to the Hedley Bryne Case gave his perception of the

circumstances from which a duty of care can be said to arise from a negligent misstatement:

1. the advice is required for a purpose, whether particularly specified or generally described,

which is known, either actually or inferentially, to the adviser at the time the advise is given;
2. the adviser knows, either actually or inferentially, that his advice will be communicated to the
advisee, either specifically or as a member of an ascertainable class, in order that it should be

used by the advisee for that purpose;

3. it is known, either actually or inferentially, that the advice so communicated is likely to be acted

on by the advisee for that purpose without independent inquiry; and

4. it is acted on by the advisee to his detriment.”

% ibid at 618
%7 ibid, at p.638
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Lord Wilberforce's two way test of proving a duty of care in negligence has apparently been
displaced by the three-way test advanced by Lord Bridge in Caparo v. Dickman. Be that as it
may, Lord Wilberforce's test still holds sway in Canada. Fours years before Anns v. Merton was
decided, the Canadian Supreme Court had already allowed recovery for pure economic loss
and awarded damages to the plaintiff in that case for the loss of use of a crane, which had
been negligently repaired by the defendant in Rivtow Marine Ltd v. Washington Iron
Works®8, The defendants had refrained from informing the plaintiffs therein that a similar crane
belonging to another client had collapsed and killed someone. Plaintiff sued for loss of use of
the crane as well as the cost of repairs of the crane in spite of the fact that there was no actual

physical damage. Richie J nonetheless held:

“| am conscious of the fact that | have not referred to all relevant authorities relating to recovery for
economic loss under such circumstances, but | am satisfied that in the present case there was a
proximity of relationship giving rise to a duty to warn and that the damages awarded by the learned trail
Judge were recoverable as compensation for the direct and demonstrably foreseeable result of the
breach of that duty. This being the case, | do not find it necessary to follow the sometimes winding paths

leading to the formation of a ‘policy decision™s?

Almost two decades later, in Canadian National Railway Co v. Norsk Pacific Steamship
Cof the Canadian Supreme Court, relying on Anns v. Merton, yet again allowed recovery for
economic loss to the Respondent-plaintiff (CN) when the Appellant -defendant's tug, “Jervis
Crown”, in heavy fog damaged the bridge, which CN had contractual licence from a third party
to use and maintain. There were four main railway companies that used the bridge for

transportation and upon the accident they all had to reroute their traffic, which ended in delay or

*811974] SCR 1189, (1973) 40 DLR (3™) 530
%% ibid, at 547
11992] 1SCR 1021, (1992) 91 DLR (4™) 289
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non-transportation at all of freight. CN was the principal user of the bridge by virtue of having
85% to 86% of the railways that used the bridge in its ownership. The owner of the bridge, the
Department of Public Works (DPW), instituted an action against Norsk and Norsk was held

liable in damages to PWC.

La Forest J on the theme of CN being in a joint venture with DPW, while dissenting, said it was
unclear to him ‘why the current state of the law on contractual relational economic, which
channels claims to the property owner is unsatisfactory at least in the area involving
sophisticated parties’ and he dispensed with idea of a ‘special relationship’ between CN and

Norsk.

McLachlin J who gave the lead judgement of the Court put the issue before the Court simply as

“whether a person who contracts for the use of the property of another can sue a person who damages

that property for losses resulting from his or her inability to use the property during the period of

repair’!

In her opinion, Norsk was well aware of the importance of the bridge (the only rail bridge in the
area) because bearing in mind it was privy to the consequences of the bridge's closure to CN's

operations prior to the current case. As she said:

"The loss was identifiable, the victim identifiable, the damage almost inevitable. The defendants ought to
have known that the plaintiff would suffer economic loss as a result of their negligence. In fact, they even

had actual knowledge that such a loss would occur. They even knew of the precise manner in which this

% ibid, at p.357

188



Contemporary Perception of Classification Chapter Three
Societies from a Legal Perspective

plaintiff would be harmed. Would we deny recovery in such a case? Liability would in no way be out of

proportion with the neglect. There is no danger of indeterminate liability."62

The judge in the above quote clearly itemised the main issues to be considered in the quest of
seeking a duty of care against a defendant and following the course if this section, it will appear
that she followed the European model seen in the various civil codes in European

jurisdictions.83

345 Knowledge of the Defendant that the Plaintiff, as an individual and not

indeterminately, Will Suffer Economic Loss

Where the defendant in a suit is explicitly or impliedly is proved to know or is imputed to have
the knowledge that his action in result in economic loss to the plaintiff in that action, such
defendant will be liable in a duty of care to the plaintiff. This is only so far as the defendant will
not be liable to the plaintiff ‘in an indeterminate amount for an indeterminate time fo an
indeterminate class.’®* This position appears to have taken strength in Australia following the
case of Caltex Qil (Australia) Pty v. The Dredge Willesmstad.55 Here, there was an oil
pipeline which was damaged in the course of dredging operations in the Botany Bay in
Australia. At one side of the Bay was an oil refinery, the owner of the pipeline, and this pipeline
was connected at the other end of the bay to an oil terminal owned by the plaintiff. Following

the damage to the pipeline, the plaintiff had to resort to a costlier means of transporting the oil

%2 ibid, at p. 390

¢ Article 1382 of the French Civil Code, S. 162.6 of the Dutch Civil Code

% This was famously re-iterated by Cardozo CJ in Ultamares Corporation v. Touche (1931) 174 N.E.
441

%5 (1976) 136 CLR 529
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from the refinery to the terminal, and in as much as it did not have a proprietary interest in the
pipeline, the plaintiff sought damages from the defendant, the owner of the dredger. Gibbs J

found in favour of the plaintiff and particularly said that:

‘..a duty may be owed to the plaintiff where the defendant has knowledge or means of knowledge that
the plaintiff individually, and not merely as a member of an unascertained class, will be likely to suffer

economic loss as a consequence of his negligence"s

What can emerge from the above comment is the possible assumption that a duty is not owed
to the Plaintiff by the defendant where the defendant does not have any knowledge or the
means of knowledge that the plaintiff either on his own suffered loss.8” This will necessarily on
the facts of each case. It is imagined that adducing evidence to disprove knowledge of the

plaintiff by the defendant may well prove a tall order especially if the Plaintiff has a high profile

The case of Perre v. Apand Pty Ltd58 was fairly similar to the Caltex Oil case. Involved here
was a group of companies and individuals who owned land in South Australia on which they
grew potatoes. These were processed and exported to Western Australia. It tumed out that the
defendant, Apand, sent potato seedlings to the neighbours of the plaintiff, which eventually
became infected with bacteria wilt. Incidentally, Western Australia legislation prohibited the
importation of potatoes which had been cultivated within a 20 kilometre radius of any area
affected by this plant disease. The Plaintiffs brought an action against the defendants for

economic loss, in as much as there was no personal injury or injury affecting their property and

% ibid at 555

%7 (1976) 136 CLR 529 at 602, where Jacobs J said that an action lay in negligence where the ‘physical
effect’ upon property owned by the claimant was such that it could not be used.

6% (1999) 198 CLR 180
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no contact between the parties but for the action of the defendant in sending the seedlings to

South Australia which impacted on the plaintiff.

Applying this formula to Classification societies, the ideal premise would be if the Society knew
in the course of surveying and inspecting a vessel that its decision would be likely to sway a
possible plaintiff, in the position of a cargo-owner, to use the vessel for the carriage of his
goods.5 Another consideration would be if such positively impact on the vessel's insurer, who
may use the results of the classification to set a premium for the vessel. This premise may be
further strengthened where there is proof that the Classification Society indeed had actual

knowledge and not just imputed knowledge.

RJ Tilbury and Sons (Devon) Ltd, v. The International Oil Pollution Fund 1971 (the"Sea

Empress") Court of Appeal: Kennedy, Chadwick and Mance LJJ, 7th February 2003

The tanker, "SEA EMPRESS", grounded off Milford Haven in February 1996 and there was an
escape of crude oil into the sea. The Government imposed a fishing ban off the Welsh coast
which included an area where whelks were caught and supplied to Tilbury in Devon who in turn
processed the whelks for Korean buyers. The ban brought an immediate end to the catching of

whelks and thus destroyed Tilbury's business with its Korean buyers.

% Otto Candies v. NKK [2003] United States Court of Appeals Fifth Circuit, filed September 17, 2003
No. 02-30842. In this case, the classification society was actually aware of the new buyers of the vessel
in this case and the sale was dependent on the result of the survey. This ties in with the issue of

reliance, which Lord Steyn had referred to in the Nicholas H [1995] 2 LR 299 at 314.
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Section 153 of the Merchant Shipping Act (MSA) 1995 sets out the extent of the liability of
the shipowner, s.157 limits it (in the absence of actual fault and privity) and s.175 makes the
Fund liable to compensate where the damage exceeds the ship-owner’s liability under s.153 as
limited by s. 157. The plaintiffs brought an action against the Fund which had resisted their

claim for compensation.

The Court of Appeal held that Tilbury's loss was a form of secondary economic loss which fell
outside the intended scope of the statute which was closely focussed on physical
contamination and its consequences. Tilbury was not engaged in any local activity in the
physical area of the contamination. Its interest was in landed whelks, not in the whelks in their
natural habitat. The contamination prevented local fishermen, whose physical activities were
closely affected by the contamination of the waters and of whelks, from supplying Tilbury with
the landed whelks for which it had contracted. Tilbury's resulting loss arose from its inability to

carry out processing the whelks at points far away from the contaminated areas.

In reaching its conclusion, the Court accepted that it was legitimate to bear in mind that while
the general policy of the common law to limit the recoverability of claims for pure economic
loss, common law rules could not be absolutely decisive. Thus, although it was not necessary
to decide it, Mance LJ was prepared to assume that there could be claims under the statute for
loss suffered by the fishermen, which would not, however, be recoverable at common law,
even assuming negligence. In making that assumption, he emphasized the very close
relationship between the contaminated waters and the fishermen's activities and loss. It would
follow that a plaintiff in the stead of the fishermen in this case may be better placed seeking

alleviate their loss by resorting to relevant statutory provisions.
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The court held that the term "damage"” includes physical and economic loss. It had no difficulty
accepting that the whelk fishermen who had suffered immediate interference with their work
from the spill could recover economic loss under the scheme in principle. However, the court
decided that the secondary economic loss suffered by the claimant (as a result of the failure of
the claimant's suppliers to deliver, rather than as a direct result of interference by the oil) was
not sufficiently proximate to fall within the scheme, even if foreseeable. In a concurring
judgment, Chadwick LJ placed importance upon the fact that the liability of the Fund was
subject to financial limits in accordance with the Fund Convention of 1971. This led him to
believe that the test of causation to be applied was restrictive, in the sense that it should
operate so as to enable those whose loss was more proximate to recover in full by excluding

from participation in the common fund those whose loss was less proximate. 70

3.46 Assumption of Responsibility

This theme had been touched upon in Hedley Byrne case, when Lord Devlin said this could
arise in any relationship, which but for lack of consideration would amount o a contract.
Working from this premise, it would mean that there would be an assumption of responsibility in

a contractual relationship or one imposing a fiduciary duty on one for the benefit of another.

™ 1t is quite likely that this case might have been decided differently in another jurisdiction. The
perception of economic loss in Australia for instance does not apply the seemingly stringent measures
adopted in the United Kingdom and America as seen in the Fortuna Seafoods P/L Trustee for the
Rowley Family Trust) v. The Ship Eternal Wind [2005] QSC 4Supreme Court of Queensland, 14
January 2005, which is discussed further in this section. This case is almost similar with the exception
that there was no oil spill involved in the Australian case. With that in mind, it is fairly likely that the

Fortuna case may have been decided differently had the events occurred in the United Kingdom.
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Smith v. Eric S. Bush’! gives a fairly vivid portrayal of this concept. Involved here was the
relationship between a valuer and the purchaser of a house. The purchaser sought to buy a
house and engaged the services of a mortgagee, who in tumn instructed the valuer. The
mortgagee was going to lend the purchase money to the purchaser subject to a successful
valuation of the property by the valuer. The purchaser paid the valuation money directly to the
mortgagee, and the valuer was aware that the purchaser would be informed of the valuation if it
was successful. In effect, the valuer understood that the purchaser was likely to rely on the
facts of the valuation in the purchase of the property. The survey revealed that the property
was in good condition. It turned out however that the chimney stéck in the house collapsed

whereby the purchaser brought an action in tort against the valuer.

The case was continually appealed and eventually got to the House of Lords who collectively
held that there was sufficient proximity to give rise to a duty of care from the valuer to the
purchaser and even though the valuer had a limitation of liability waiver in place, this did not
stand up to the Unfair Contract Terms Act, 1977. Also, it was standard practice, in their
opinion, for the purchaser of a modest house to rely on the opinion of a surveyor. The judges,
however, were not unanimous in their varied reasons for the proximity. Lord Templeman found

the relationship between the purchaser and the valuer similar to a contract when he said:

"The valuer is a professional man who offers his services for reward. He is paid for those services. The
valuer knows that 90 per cent of purchasers in fact rely on a mortgage valuation and do not commission
their own survey. There is great pressure on a purchaser to rely on the mortgage valuation. Many
purchasers cannot afford a second valuation. If a purchaser obtains a second valuation the sale may go

off and then both valuation fees will be wasted. Moreover, he knows that mortgagees, such as building

111990] 1 A.C. 831
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societies and the council in the present case, are trustworthy and that they appoint competent valuers
and he trusts the professional man so appointed. Finally the valuer knows full well that failure on his part

to exercise reasonable skill and care may be disastrous to the purchaser."72

Lord Griffiths did not appear entirely comfortable with the label ‘assumption of responsibility’
because had the surveyor in Cann v. Willson™ or the accountant in Candler v. Crane,
Christmas & Co.™ (cases approved and followed by the House of Lords in Hedley Byrne in
imposing a duty of care) ‘actually been asked if he was voluntarily assuming responsibility for
his advice to the mortgagee or the purchaser of the shares, | have little doubt he would have
replied "Certainly not. My responsibility is limited to the person who employs me." The phrase
"assumption of responsibility" can only have any real meaning if it is understood as referring to
the circumstances in which the law will deem the maker of the statement fo have assumed
responsibility to the person who acts upon the advice.” He perceived an assumption of

responsibility to exist as follows:

“‘in what circumstances should the law should deem those who give advice to have assumed
responsibility to the person who acts upon the advice or, in other words, in what circumstances should a
duty of care be owed by the adviser to those who act upon his advice? | would answer only if it is
foreseeable that if the advice is negligent the recipient is likely to suffer damage, that there is a
sufficiently proximate relationship between the parties and that it is just and reasonable to impose the
liability. In the case of a surveyor valuing a small house for a building society or local authority, the

application of these three criteria leads to the conclusion that he owes a duty of care to the purchaser.”

7 ibid, 852

73 (1888) 39 Ch.D. 39

119511 2K.B. 164

7 Smith v. Eric Bush, op cit, 862

195



Contemporary Perception of Classification Chapter Three
Societies from a Legal Perspective

In effect, Lord Griffith fell back on the formula adopted that was eventually initiated in Caparo

v. Dickman’é

Lord Jauncey of Tullichettle on his part, while dispensing with the opinion that the relationship

was similar to a contract gave his insight to the situation as opting to:

"...approach the matter by asking whether the facts disclose that the appellants in inspecting and
reporting must, but for the disclaimers, by reason of the proximate relationship between them, be
deemed to have assumed responsibility towards Mrs Smith as well as to the building society who
instructed them.

There can be only an affirmative answer to this question. The four critical facts are that the appellants
knew from the outset: (1) that the report would be shown to Mrs Smith; (2) that Mrs Smith would
probably rely on the valuation contained therein in deciding whether to buy the house without obtaining
an independent valuation; (3) that if, in these circumstances, the valuation was, having regard to the
actual condition of the house, excessive, Mrs Smith would be likely to suffer loss; and (4) that she had
paid to the building society a sum to defray the appellants’ fee.

In the light of this knowledge the appeliants could have declined to act for the building society, but they
chose to proceed. In these circumstances they must be taken not only to have assumed contractual
obligations towards the building society but delictual obligations towards Mrs Smith, whereby they
became under a duty towards her to carry out their work with reasonable care and skill. It is critical to
this conclusion that the appellants knew that Mrs Smith would be likely to rely on the valuation without

obtaining independent advice."””

In summary, while the judges arrived at the same opinion of proximity between the valuer and

the purchaser, they used different routes in their reasoning with Lord Templeman basing his on

$11990] 2 A.C. 605
77 ibid, 871
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the relationship’s equivalence to a contract; Lord Griffith basing his on the 3-way step initiated
in Caparo v. Dickman; while Lord Jauncey based his on the valuer assuming responsibility to

both the purchaser and the mortgagee.

In Hendersen v. Merrett’®, there was a dispute between Names, persons who wanted to be
registered underwriters at Lloyds, and their Managing agents. To be appointed as a Name
entailed appointing underwriting agents to underwrite for the names. These agents could either
be members’ agents, managing agents or a hybrid of the first two. By 1990, where a
prospective Name opted for a members’ agent, they entered in to an Underwriting Agency
Agreement and the members’ agent arranged for the Name to join a syndicate managed by the
other kind of agents, managing agents. Professional underwriters engaged by the Managing
Agents did the actual underwriting for members of the managed syndicates. Names became
Direct Names if their agents acted in both capacities of members' agent and managing agents.
For indirect Names, the underwriting agents entered a Sub- Agency Agreement with the

managing agents of the chosen syndicates on behalf of the Names.

By the Agency Agreements Byelaw of 1985, the Council of Lloyd's required the standard
agency agreement to be in the form of and to include the terms set out in the first schedule to
the byelaw and the standard sub-agency agreement to include the terms set out in the second
schedule to the byelaw, prior to 1987. After 1989, an individual entered into both a Members'
Agents Agreement and a Managing Agents Agreement. In the Agreement, the Agent acted on
behalf of the Name to underwrite at Lloyd’s for the Name’s account and acted in his absolute

discretion on the acceptance of risks and reinsurance (closing) of one year of the Name’s

78 [1994] 2 Lloyds Rep. 468
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account. In the Sub-Agency Agreement between member and manager agent, the latter had all
the “powers, authorities, discretion and rights"”® conferred on the former, delegated to them.
These managing agents also had the absolute discretion regarding underwriting and reinsuring
at Lloyds to the extent, which the member agents had in the original Agency Agreement with

the Names.

Names claimed against members for breach of duty in underwriting some businesses on their
behalf and for not exercising reasonable care and skill in their stance as “reasonably
competent, diligent and efficient professional underwriters.”®® The managing agents on their
part denied such a duty existed going by the contractual Agency Agreement and Sub-Agency
Agreements. Further they argued, such a duty of care was not only extra-contractual, but an

economic loss and at most they were bound not to exercise bad faith.

In awarding judgement to the Names, Lord Goff said, “I am of the opinion that this House
should now, if necessary, develop the principle of assumption of responsibility as stated in
Hedley Byrne to its logical conclusion so as to make it clear that a tortious duty of care may
arise not only in cases where the relevant services are rendered gratuitously, but also where

they are rendered under a contract."!

With this case, the law would appear to be that where there is a perception of one party

knowingly giving information for the benefit of another or a party expressly requires another to

7 ibid, p. 469
% ibid, p.469
8 ibid p. 497
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perform a certain duty within or without the confines of a contract, the party giving the

undertaking might just be held to owe a duty of care to the undertakee.

In Williams and Another v. Natural Life Health Foods Limited and Mistlin82, the issue of the
personal assumption of responsibility by a Director of a company distinct from that of the
company arose in a n action by franchisees. In 1980 Mr. Richard Mistlin, the appellant, started
to work in the health food trade. In 1983 he opened a health food shop in Salisbury. In 1986 he
formed Natural Life Health Foods Limited, a company incorporated with limited liability, in order
to franchise the concept of retail health food shops under the name "Natural Life Health
Foods." Mr. Mistlin was the managing director and principal shareholder of the company. Mr.
Mistlin's wife was a nominal shareholder and she was also employed by the company. Two
other individuals were the only other employees of the company. Both had some experience of

the franchising business.

In 1987, Mr. David Williams and Mrs. Christine Reid, the respondents, approached the new
company with a view to obtaining a franchise for a health food shop in Rugby. The respondents
asked for a brochure and an employee gave them one. The brochure described the company's
system as "a proven concept" and stated that a Mr. Mistlin opened Salisbury Health Foods in
1983, a store that has been a leader in the trade ever since and had been awarded 'Retailer of
the Year' in 1983. It was still a regular winner of awards and competitions within the industry
and was the pilot unit for the NATURAL LIFE franchise network. The Natural Life banner had

the following inscription:

2 HOL, April 30, 1998
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"YOUR VERY OWN HEALTH FOOD STORE UNDER THE NATURAL LIFE BANNER
offers you
Independence and Security
Substantial Income
Freedom to run your own business
Full support from an experienced company
bulk buying power
new product knowledge

on-going training"

While the facts of this case may not appear to tally with our current discussion, the comments
by Lord Steyn in his lead judgement stand out in terms of the various means of ascertaining a

duty of care, where he said:

“ltis clear, and accepted by counsel on both sides, that the governing principles are stated in the leading
speech of Lord Goff of Chieveley in Henderson v. Merrett Syndicates Ltd. [1995] 2 A.C. 145. First, in
Henderson it was settled that the assumption of responsibility principle enunciated in Hedley Byrme &
Co. Ltd. v. Heller & Partners Ltd. [1964] A.C. 465 is not confined to statements but may apply to any
assumption of responsibility for the provision of services. The extended Hedley Byme principle is the
rationalisation or technique adopted by English law to provide a remedy for the recovery of damages in
respect of economic loss caused by the negligent performance of services. Secondly, it was established
that once a case is identified as falling within the extended Hedley Byme principle, there is no need to
embark on any further inquiry whether it is "fair, just and reasonable" to impose liability for economic
loss. Thirdly, and applying Hedley Byme, it was made clear that "reliance upon [the assumption of

responsibility] by the other party will be necessary to establish a cause of action (because otherwise the
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negligence will have no causative effect).” Fourthly, it was held that the existence of a contractual duty of

care between the parties does not preclude the concurrence of a tort duty in the same respect.”®?

The provision of services, therefore, like making a statement can lend itself to an assumption of
responsibility by the defendant. However, actual reliance on that assumption of responsibility is
a requirement. Added to this formula is the notion that where the performance of services is
concerned, the element of if it is ‘fair, just and equitable’ to find a duty of care for economic loss
| is dispensed with. Finally from the above quotation, a contractual duty of care may also involve
a tortious duty of care at the same time. This primarily means that the same set of facts may

present various angles of claims and remedies.

The respondents in the above case lost the appeal because the House of Lords deemed that
the personal liability of the Director/owner of Natural Life Health Foods was not at any time in
jeopardy, whereby he personally assumed responsibility to the franchisees and making him
liable to them. The avenue of the limited liability company effectively kept in check the personal
liability of the appellant in as much as the company eventually wound up and the Director
would have been the next, most obvious target. In Lord Steyn's opinion, by creating a legal

company, risks were effectively transferred from the person of the Director to the company.

3.4.7 Incremental Test

The opinion in this method is that each case has its particular ingredients whereby the attempt
to initiate a general set of principles in a bid to establish a duty of care will detract from the true

essence of the case. In effect, the case has to rely on its own individual characteristics.

% The Nicholas H [1995] 2 LR 299 at 309
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Brennan J. in the High Court of Australia in Sutherland Shire Council v. Heyman84 said:

'It is preferable, in my view, that the law should develop novel categories of negligence incrementally
and by analogy with established categories, rather than by a massive extension of a prima facie duty of
care restrained only by indefinable 'considerations which ought to negative, or to reduce or limit the

scope of the duty or the class of person to whom it is owed."

The judge’s comment above entails the extension of the jurisprudence of the notion of duty of
care as opposed to sticking a regular model of some sort, which risks being overstretched. This
method on its own will not readily appear to defer to the system of relying on precedents, or

where it does to apply it sparingly.

3.5 Duty Of Care And Its Application To Classification Societies

With an idea of how the duty of care in negligence has developed from case-law and the
various methods propounded in recognising it over the years, we refocus on the current issue
of Classification Societies. They have managed over the years to take a back seat in the
maritime scheme of things upon contention between parties, usually a ship-owner and a cargo-
owner, and have hardly sought to come to the fore of their own accord. This could be testament
to their fervent idea of neutrality. However, much as the need for privacy would have been
ideal, a few cases have managed to come about with the attempt to lay blame squarely on the
shoulders of the Societies. It is interesting to note that most of the cases have been within the

American jurisdiction, or more pointedly have involved the American Bureau of Shipping®, the

frontline American Classification Society.

8 (1985) 60 A.L.R.1, 43-44
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351 W. Angliss & Co (Australia) Proprietary Ltd. v. P & O Steamship Navigation
Companysé

As noted above, Classification Societies did not feature as parties per se initially, rather they
were given a mere mention usually favourably in the course of litigation between a carrier and a
charterer. One of the earlier cases was W. Angliss & Co (Australia) Proprietary Ltd. v. P &
O Steamship Navigation Company. Judge Wright noted that this was actually an
Underwriter's case against a ship-owner for indemnity. The cargo was frozen lamb carried in
The Cathay from Australia to England, was contaminated by oil fumes. The fumes had leaked
from oil ballast and this was contended to be due to the construction of the single riveting bar
connecting the ‘tween to the bulkhead in line with the recommendations of Lloyds Register in
1917 as at the time the vessel was classified. The Judge obiter held that a ship-owner was

expected to follow certain procedure and was also

“liable for all such duties as appertain to a provident and careful carrier acting as such by the servant
and agent in his direct employment. If he has a new vessel built he will be liable if he fails to engage
builders of repute and to adopt all reasonable precaution; for instance, requiring the builders to satisfy
one of the well-known classification societies, such as Lloyd's Register, and engaging skilled naval

architects to advise him and skilled inspectors to supervise the work."8?

Since the ship owner had engaged the services of Lloyd's Register, he was held to have

exercised due diligence that in his opinion occupied a ‘public and quasi-judicial position.”®8 The

% It would appear that there is no end in sight just yet, with the prestige case involving ABS currently
ongoing in court in New York. Please see following chapter on IMO and EU initiatives on Class.
% (1927) 28 L1. L. Rep. 202

% ibid at 214
8 ibid, 214
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aspect of Classification Societies holding such a post was considered in the Nicholas H and will
be analysed in depth in another chapter. Suffice it to say at this point that Classification
Societies were revered to the point of being almost inculpable, and so no direct action was

brought against them.

3.5.2 Mariola Marine Corporation v. Lloyd's Register of Shipping (The Morning
Watch)gs,

The position of non-action against Classification societies seem to have changed with the
action in tort against Lloyds Register in Mariola Marine Corporation v. Lloyd's Register of
Shipping (The Morning Watch), wherein a purchaser of a vessel, The Morning Watch, a steel
hulled motor yacht, sued Lloyds for negligent misrepresentation in the classification of the
yacht. The yacht, built in 1962 according to the 1958 Rules of Lloyds Register, was subject to
special survey in line with the Lloyd’s Class Rules every four years. The vendor of the yacht in

October, 1984 requested a special survey in view of a pending sale.

Arguments proposed by defendant counsel in Morning Watch were, (i) The agreement made
by Mariola to purchase the vessel ‘as is, where is' meant that the sale was conditional upon the
vessel being at the time of conclusion of the contract and/or at completion properly classed
100A1 at Lloyd's. Had Mariola learned of the true condition of the vessel they could have
refused to complete the purchase. (ii) Had Mariola known of the true condition of Morning

Watch they could have rescinded the contract on the ground that it had been induced by

#11990] 1 Lloyd's Rep. 547
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misrepresentation.®0 These arguments it is submitted appear rather extreme and in relation to
the Hedley Bryne case does not appear to be terribly “on all fours” with Hedley Byrne in view

of the fact that there was no precise disclaimer as was the instance in Hedley Bryne.

Judge Philips in assessing if Lioyds owed a duty of care to Mariola Marine must have deferred

to Caparo v. Dickman when he said:

“The circumstances in which a duty of care arises not to cause pecuniary loss by negligent misstatement
have recently been considered in a number of cases in the Court of Appeal and the House of Lords.
Counsel are agreed that the following broad principles are to be deduced from these cases. A duty of
care will only arise where (i) it is reasonably foreseeable to the defendant that the plaintiff is liable to rely
upon his statement; (i) there is the necessary proximity between the plaintiff and the defendant; iii) it is
just and reasonable in all the circumstances to impose a duty of care on the part of the defendant to the
plaintiff. In this case, as in most, the battleground relates to the second and third requirements, but the

material facts have relevance in relation to all three.™1

The issue of forseeability was easily dispensed with in favour of Mariola because the Vendor
had expressly requested a special survey of the Morning Watch with a view to selling her in the
Mediterranean. Further Judge Philips pointed to a circular issued by Lloyds Register to its
surveyors on May 28, 1975 with particular reference to periodical and damage survey on

yachts which said:

“It is extremely important that yacht surveys should be held strictly in compliance with the requirements
of the relevant Yacht Rules. This is especially necessary as yachts tend to change ownership with

reliance frequently being placed solely upon classification status. It is therefore of paramount importance

*® ibid, p. 555
°111990] 1 Lloyds Rep. 547 at 556
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to the Society that the following points are borne in mind when carrying out Periodical and Damage

Surveys.”*?

A follow-up to the above circular noted how Lloyds Register had been embarrassed by
complaints from purchaser of yachts, who had discovered defects, which in their opinion
(purchasers’) should have been to the account of the previous owners. These complaints
Lloyds Register found ‘can be expensive and time-consuming and are harmful to the Society's
reputation.”® Based on this evidence, Judge Philips was inclined to hold that forseeability

flowed from Lloyds Register to Mariola.

On the issue of proximity, Judge Philips had a look at some of Lloyds Objectives, which stated:

"2. The objects of the Society are

2.1 To secure for the benefit of the community high technical standards of design, manufacture,
construction. Maintenance, operation and performance for the purpose of enhancing the safety
of life and property both at sea and on land and for this purpose but not otherwise the General
Committee of the society may:

a. Obtain the use of merchants, shipowners and underwriters, a faithful and accurate

classification of mercantile shipping;

b. to approve the design of, survey and report on both mercantile shipping and non-
mercantile shipping; yachts and small crafts of all kinds; on hovercrafts on
amphibious and land or sea or sea-bed installations, structures, plant, etc; on
machinery, apparatus, ,material components, equipment, production methods and

processes of all kinds; for the purpose of testing their compliance with plans,

2 ibid at 556
% ibid at 557
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specifications, rules, codes of practice, etc, or their fitness for particular

requirements;

c. act on behalf of any government or other authority in such capacity and to such

extent as may be agreed in prospect of statutory requirements;

d. provide any other technical service relating to ships and the maritime industry
generally and technical inspection and advisory services in respect of land and sea

based undertakings."

In the Court's opinion, a glaring feature in the objectives of Lloyds Regis<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>